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CURRENT TOPICS. 





THE experiment of a state bar association bids 
fair to be successful in Iowa. It was to be ex- 
pected that it would succeed in that soil if any- 
where; for the bar of that young state have, with 
the aid of an enterprising publisher, succeeded for 
a number of years in maintaining a good law 
journal; so that the Western Jurist is now the 
oldest law publication in the United States except 
two. There is one characteristic feature of the 
Iowa State Bar Association which distinguishes 
it from several other organizations of this kind,— 
it does not think that the chief end of such a soci- 
ety is to eat a big dinner and get drunk once a 
year. We have in our mind one or two bar asso- 
ciations which live to just about the same purpose 
as Shylock’s unthrifty servant: 

“ The patch is kind enough, but a huge feeder, 
Snail slow in profit, and he sleeps by day 
More than the wildcat.” 

The Bar Association of Iowa had a regal feast 
this year; but it was a feast of reason and a flow, 
not of bowl, but of soul. Public sentiment in that 
state would not have tolerated any other. 





Two questions were discussed with a great deal 
of earnestness and ability. The first was, ‘Shall 
the association as a body petition the next General 
Assembly to enact a reasonable fee-bill or system 
of costs to be taxed against the losing party in 
civil actions?” Mr. Rogers, of Davenport,. who 
had been trained under the New York practice, 
supported the measure. He contended (and in 
our judgment, his views can not be answered) that, 
where a man is driven to law to vindicate his 
rights, and succeeds, it is an absolute denial of 
justice not to oblige the defendant to pay the rea- 
sonable costs and charges, other than the mere 
fees of the court officers, to which he has been put 
in order to obtain what was due him. We think, 
however, that the argument was not carried far 
enough. A great deal of the litigation which is 
prosecuted against wealthy individuals and corpo- 
rations is in the nature of blackmail. In such 
cases there is the highest reason and justice in 
awarding to the defendant, so unjustly harrowed, 
all the expenses which he has reasonably incurred 
in his defense. Judge Nourse, of Des Moines, 
opposed the resolution. This measure, said he in 
substance, is for the benefit of litigants, and not 
for the benefit of lawyers. The average legislator 
is proverbially jealous of the lawyer. He can not 
understand that the labor of a lawyer’s brain is of 
any more value than the labor of the man who 
shovels dirt into a wheelbarrow. Lawyers are 
able to take care of themselves in the matter of 
their fees without the aid of a law of this kind. If 


Vol. 4.—No. 21. 





we propose such a measure to the legislature, it 
will be viewed as a covert scheme for the enrich- 
ing of lawyers at the expense of their clients. 
Other speakers expressed similar views; and the 
weight of sentiment drifted this way so strongly, 
that the resolution was indefinitely postponed. 





The next question, ‘‘Shall the association petition 
the next General Assembly in favor of a law re- 
quiring two years, or any other fixed term of study 
in all cases, before admission to the bar?’’—called 
forth a still more animated discussion. Dr. Ham- 
mond, Chancellor of the Law Department of the 
Iowa State University, spoke in favor of the pro- 
posed measure. He believed the only barrier 
against overrunning the bar with incompetent 
persons was a fixed term of study. Two years 
were named in the resolution, because it was 
thought that, in the present state of public senti- 
ment, a longer term could not be had. If it could 
be obtained, he would prefer three years. If this 
could not be had, he wanted two; and if this were 
denied, he wanted one. Several others expressed 
in strong terms similar views. Judge Nourse was 
of a contrary opinion. He declared emphatically 
that many of the brightest ornaments of the bar 
could never have reached its portals, had such 
a requirement been insisted upon. He himself, 
under. such a rule of exclusion, could never have 
battled his way into the profession; and he mod- 
estly confessed the bar might, in that instance, 
have been benefited by the rule. This confession, 
however, is entitled to about the same weight as 
that of an innocent man who pleads guilty toa 
crime. Judge Nourse would adorn the bar of any 
court in the Union. When speaking in a court 
of justice, he seems the very embodiment of or- 
ganized power. Poverty, he continued in sub- 
stance, is the crowning necessity of a law stu- 
dent. If he possesses sufficient toughness of 
material, this hardens him into iron; if not, he 
faints and falls by the wayside, and the bar is 
thus benefited by the law of the survival of the 
fittest. Judge Cole spoke in the same vein. He 
had instructed nearly a thousand law students, 
and many who had achieved the greatest success 
in after years had come to the bar after short 
terms of study. He did not want to see a rule 
adopted that would discourage the hopes of those 
who are struggling for a foothold in life. The 
glory of our country, and particularly of the West, 
was that the poorest boy might rise to eminence, 
equally with the wealthiest. 





In the course of the debate some disparaging 
remarks were indulged in in regard to law schools. 
In reply to these, Dr. Hammond asserted that the 
obstacle which makes it impracticable for the 
Iowa University Law School to make its com- 
pulsory course longer than one year, is the fact that 
young men are constantly graduated into the bar 
from law offices almost without any preparatory 
study at all. While such an easy road remainéd 
open, they could not be expected to choose volun- 
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tarily the severe discipline of a two years’ course 
in a law school. To this Judge Nourse warmly 
retorted, saying, in substance, that the law schools 
were exerting a deleterious influence upon the bar. 
He had never known of an instance wherea young 
man who had attended the requisite term at a law 
school and paid his dues, no matter how great a 
blockhead, had been refused a diploma. We are 
sorry that this statement was made. We know 
that it is not the case with the Saint Louis Law 
School. Here, the candidates are examined by a 
committee of able lawyers who are not connected 
with the school. At the term which has just 
closed the examination extended over a term of 
three days, the session lasting six hours each day. 
A considerable number are each year refused di- 
plomas. We have trustworthy information that 
the examination is equally severe at the Boston 
University Law School, where the compulsory 
term of study has row been happily extended to 
three years. As between the law offices and the 
law schools, there is much good ground for re- 
crimination on both sides; but we are satisfied 
that much more good is to be expected in the 
future from the latter than from the former. 


THE address of Rev. Geo. F. McGoun, D. D., 
before the Iowa State Bar Association, at Des 
Moines, was one of the happiest efforts of the 
kind which has ever been pronounced. It bristled 
all over with thought, sparkled with wit, and was 
at times really eloquent. A theologian, however 
learned, might well have been excused for not 
handling with strict accuracy the technical terms 
of the law; but the success of Dr. McGoun in this 
particular was a striking illustration of what may 
be the effect of thorough culture and general read- 
ing. When Dr. Eliot, Chancellor of the Wash- 
ington University, delivered the other day to the 
graduating law students their diplomas, he said to 
them, among other things: ‘It will be your priv- 
ilege to defend accused persons when they are in- 
nocent ;*? forgetting the rugged precept which 
Professor Washburn used to lay down with em- 
phasis to his classes: ‘‘ Your duty is to see that 
every man has his rights.”” Dr. Eliot’s maxim 
would oblige every lawyer to decide in advance 
upon the guilt or innocence of his client, and its 
operation would in many cases deprive innocent 
men, against whom a popular outcry had been 
raised, of the benefit of able and courageous coun- 
sel. No such blunder marred the address of Dr. 
McGoun. He everywhere exhibited a thorough 
appreciation of a lawyer’s duty, and of the bene- 
fits conferred upon society by a learned, upright 
and fearless bar. 





— 
——_— 


In THE case of Lowe et al. v. Williams, in error 
io the Supreme Court of Nebraska, decided at the 
last term of the United States Supreme Court, Mr. 
Chief Justice Waite delivered one of his brief opin- 
iohs, as follows: ‘*The act of March 2, 1867, (14 
Stats. 558), provided for the removal of causes 








from the state courts te the circuit courts under 
certain circumstances, when due application was 
made ‘ before the final hearing or trial of the suit.’ 
This we held in Stevensor v. Williams, 19 Wall. 
575, to mean ‘ before final »udgment in the court 
of origina! jurisdiction, where the suit is brought.’ 
To the same effect are Vannevar v. Bryant, 21 
Wall. 43, and Fashnacht v. Frank, 23 Wall. 419, 
decided since. The act of March 3, 1875 (18 Stats. 
471), under which the removal was attempted in 
this case, requires the petition to be filed ‘ before 
the final trial.’ The decisions under the act of 
1867 are, therefore, equally applicable to that of 
1875. The petition for removal was filed in the 
appellate court, and, of course, long after the final 
judgment in the court of original jurisdiction. 
Under these circumstances we consider that, while 
a federal question is presented by the record, it is 
one that has already been settled, and needs no 
further argument. The motion to dismiss is there- 
fore denied, but that to affirm is granted.” 





SINCE the judgment upon the rehearing in the 
cases of Town of South Ottawa v. Perkins, and 
Board of Supervisors of Kendall County v. Post, 
in error to the Circuit Court of the United States 
for the Northern District of Illinois, reported in 4 
Cent. L. J. 442, reversing the previous decision of 
the court, reported ibid. p. 132, the court has made 
further directions as follows: ‘‘ The court below, 
on re-trying the case, must itself be satisfied 
whether the law in question was or was not con- 
stitutionally passed, and the vote entered on the 
journals, and instruct the jury accordingly. The 
evidence or means of ascertaining this fact must 
be such as is legally applicable to such a case 
according to the laws of Illinois. But, strictly 
speaking, the issue is more properly referable 
to the court than to a jury. That it may be so 
framed, the judgment will be amended, directing 
the court below to award a venire de novo, or to 
allow the parties to amend their pleadings, as they 
shall be advised, in order to refer the trial of the 
issue to the court instead of the jury.”’ 





THE Governor of the State of New York has 
lately issued his assent to a number of bills which 
had been passed by both houses of the legislature, 
and his action in regard to two of them has pro- 
voked much hostile comment, while, in the third 
case, his authority was sought to be intimidated 
by riot. The first of these bills was one permit- 
ting women to hold seats in school boards, etc., 
and was vetoed by the governor for two reasons: 
First, that such legislation was in his opinion 
neither necessary nor proper; and secondly, that 
as the constitution of the state did not permit 
women to vote, it could not be presumed that it 
was the intention of the framers to allow a certain 
class to be elected to positions for which they had 
not the right to vote. The second bill, which was 
unable to receive the assent of the executive, was 
for the appropriation of a sum of money for the 
establishment of a county law library. The gove 
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ernor considered that it was an unequal law; that 
if one county obtained public funds for its library, 
the other counties in the state would have reasona- 
ble grounds to complain, and would not be slow to 
petition for like favors. The result would be that 
every county in the state would in time possess a 
law library, supported from the state treasury. In 
addition to this, the governor, in returning the bill 
without his assent, fortified his veto by apt anal- 
ogy and a sensible suggestion. ‘‘ There is no more 
reason,’ he said, ‘‘for supplying lawyers with 
their books, than for supplying doctors and clergy- 
men with theirs, or farmers and mechanics with 
their implements and tools. The convenience and 
advantage which the lawyers and judges will have 
from these libraries may be obtained by voluntary 
associations, and by contributions from those who 
are to be benefited by them.” This argument can 
not easily be controverted ; it is certainly no answer 
to it to say that, while the state cares nothing about 
a person’s theology or his knowledge of medicine, 
ignorance of the law excuses no one. The third 
bill was for the appropriation of a large sum of 
money for the completion of the state capitol, for 
the construction of which enormous sums had 
already been voted and allowed. The governor 
refused to be a party to what appears to have been 
another great scheme for the plunder of the public 
treasury, and a sufficient number of the members 
were found to sustain his action. 





THE veto power vested in the executives of the 
nation and the states has been often assailed. But 
the decided weight of opinion, and the ablest of 
political thinkers have perceived in it the most 
salutary check which can be placed upon incon- 
siderate and bad legislation. In England, it is 
true, it has fallen into disuse, having been exer- 
cised but once in that country during the last two 
centuries. The variety of interests represented in 
Parliament, and the conservative element which 
predominates there, have been recognized as suffi- 
cient to dispense with it, while the influence of 
public opinion has discouraged its employment. 
Yet, as Mr. Burke has eloquently said, while its 
repose is the preservation of its existence, its ex- 
istence may be on some occasion the safety of the 
state. The power of veto by the President was 
placed in the federal Constitution by a unani- 
mous vote of the convention, and has with us 
been exercised on many occasions, notably during 
the administrations of Tyler and Johnson. Being 
not absolute, but qualified, it can not be looked upon 
as a despotic power, and public opinion has never 
called for its abrogation. It exists in most, if not 
all, the state constitutions. It may thwart the ma- 
jority will as exercised through the people’s rep- 
resentatives ; but the majority are not always right, 
and if they can approach to anything like una- 
nimity, they are able to override it. In this day of 
hasty legislation it might well be exercised more 
often, and we can but echo the opinion of Story, 
that the real danger is that the executive will use 
the power too rarely. 


| LIABILITY OF CORPORATIONS FOR IN- 


JURY TO SERVANTS FROM THE NEGLI- 

GENCE OF FELLOW-SERVANTS. 

The rule that the master is not responsible to 
his servant for injuries caused by the negligence 
ofefellow-servants is one very generally main- 
tained by the courts; but the application of the 
rule is often difficult. Especially is it so in the 
cases where servants undertake to hold corpora- 
tions liable for injuries caused by other servants 
in the employment of the same corporations. The 
chief difficulty arises in determining who are sery- 
ants of the corporation and who are principals, as 
to the party injured. 

Judge Cooley holds that the difference in the 
grades of servants makes no material difference, 
so long as the party injured and the party whose 
negligence causes the injury are in the same gen- 
eral employment. 

The decisions of the Supreme Courts of Ken- 
tucky, Indiana and Wisconsin are, in the main, to 
the effect that a servant may recover for injuries 
caused by the negligence of a servant of a higher 
grade in the employ of the same master; and it 
would appear that the courts of some of the other 
states are not disinclined to discard a rule which 
so often works manifest injustice, and to follow in 
the same course. 

In Kieley v. The Belcher Silver Mining Com- 
pany, 2 Cent. L. J. 705, the rule laid down with 
regard to the liability of a corporation to its serv- 
ants is so explicit and so manifestly just that it 
can not fail to meet the approval of the courts. 

The language there used is this (the italics be- 
ing our own): ‘‘ The maxim, ‘ respondeat superior,’ 
proceeds upon the principle that the wrongful act 
of the servant, done in the course of his employ- 
ment, is, in contemplation of law, the act of the 
master himself; and the principle is founded up- 
on public policy and convenience. The master 
chooses his servant, and directs and controls him 
in his work. It is the master who is doing the 
work, through the instrumentality of a servant.”’ 

And again: ‘ Nor will it be denied that, if the 
servant has contracted to serve in any specified 
branch or department of his master’s general busi- 
ness, he assumes the risk arising from the negli- 
gence of those of his fellow-servants, not his su- 
periors in authority, who are engaged in the same 
department, whose conduct he has an opportunity of 
observing, and to some extent protecting himself, 
by the exercise of his own care and prudence, 
from the consequence of their negligence. But it 
seems apparent that any rule which goes further, 
and throws upon the servant any risks other than 
those which are the natural and ordinary incidents 
to the work which he agrees to do, and which he 
might fairly anticipate as likely to accompany his 
undertaking; is unjust and indefensible. Such a 
rule, we think, is the one in question, when so 
construed as to include in the term, ‘ fellow-sery- 
ants engaged in a common employment,’ all who 
are employed by the same master, though labor- 





ing in separate and distinct departments of his 
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business. Carried to this extent, it relieves the 
master of a responsibility which justice and policy 
alike require that he should bear. Among the 
duties and obligations arising out of the relation 
of master and servant, the law regards that of the 
master, to provide for the safety of the men in his 
employment, as the first and highest. It is pecu- 
liarly so where, like that of mining, the business 
is hazardous. The obligation includes the exer- 
cise of due care in the selection of all who are to 
act for him, and at least to see that those who 
labor in one department of his business are not 
injured by his chosen servants in another. Unless 
this is so, there is no adequate protection to the 
laborer against his employer’s negligence; for the 
workmen in one department, having no authority 
over those in another, nor any opportunity of ob- 
serving or influencing their conduct, or of guard- 
ing themselves by their own care and prudence, 
are defenseless save through the watchful care of 
the master, which can be secured only by throw- 
ing upon him the responsibility of seeing that each 
department of his business is conducted with care. 
It is assuming the whole question,—as to the rea- 
son, justice and policy of exempting the master 
from liability in such cases,—to say that such ex- 
emption is implied from the contract of service; 
for, unless the exemption is demanded by reason 
and sound policy, it ought not to be implied.”’ 

‘* Who are to be considered fellow-servants, en- 
gaged in a common business, within the rule, is in 
some degree an open question in each case, to be 
determined by the facts in each particular case.” 

** The principle which lies at the foundation of 
the master’s exemption in any case is this: That 
the servant, having voluntarily entered into a con- 
tract of service, to do a svecified work for a speci- 
fied compensation, has thereby accepted the ordi- 
nary perils incident to doing that work; and 
whenever the negligence of another employee of 
the same master can be considered an ordinary 
risk, one which he might reasonably anticipate at 
the time of making his contract, he accepts also 
the perils liable to happen through such negli- 
gence. And it seems clear that, upon this prin- 
ciple, those only are fellow-servants for whose 
negligence, one to another, the master is exempt, 
who serve in such capacity and in such relation to 
the master and each other, that the means of the 
servants to protect themselves are equal to, or greater 
than the means of the master to afford them protec- 
tion ; and that further than this, justice and policy 
forbid us to carry the implied portion of the con- 
tract of service.” 

With regard to the liability of corporations for 
injuries to servants in their employ, it becomes a 
question of fact rather than of law as to who of its 
servants stand in the attitude of principal to serv- 
ants of inferior grade in the same common em- 
ployment.- The rule, as summed up in the case 





from which we have just quoted so liberally, cov- 
ers the entire case as to the law of it, but leaves 
the question open for adjudication by each tri- 
bunal, before which it may come, as to the facts 





which constitute the general employment, and the 
relation of fellow-servant therein. 

In the case of railroad companies, who are 
sought to be held liable for accidents to their em- 
ployees, occasioned by the negligence of others of 
their servants, it would be manifestly unjust to re- 
fuse to so hold them liable if the servants were of 
different grades, and one subordinate to the author- 
ity of the other ; for in such case the servant in au- 
thority, as regards the subordinate, is the master, 
and so acts and exercises control over him. 

The question of grade among the servants of a 
corporation must, in justice and sound policy, be 
drawn somewhere, and there can be no safer line 
than that of authority; the one over the other is in 
all truth and reason the master, as to his inferior, 
while he is none the less the agent and servant of 
the corporation in whose service he is engaged; 
and as its agent, it is liable for his torts in that ca- 
pacity. 

This would seem to be the conclusion fairly de- 
ducible from the language of the decision, and 
that it would reach the substantial justice of the 
case is apparent. The efforts of the courts to pass 
upon matters of fact, as the relations of the differ- 
ent employees of corporations, of whose character 
and workings they could be properly supposed to 
know nothing, has given rise to some rules which 
must manifestly work injustice. 

It is not to be supposed that courts know any- 
thing of the management and control of the differ- 
ent branches of business in which corporations are 
engaged; and for them to pass upon such matters, 
is to pass upon questions both of fact and of law, 
and to assume to themselves a knowledge of the 
facts which constitute the relation of master and 
servant, without so much as hearing evidence 
thereon. 

That the master of a vessel belonging to a ship- 
ping company should be held the agent of the 
company, and the master of a common seaman 
who is employed by him and who is directly 
under his control and authority (having no con- 
nection with the company except through the 
master), to entitle the seaman to a recovery for 
the torts or negligence of such master, would be 
but reasonable, since in the course of such employ- 
ment the master of the vessel would be in author- 
ity over the seaman, and the only master whom he 
would know in his employment as seaman. It is 
not less a fact (and if many decisions be followed, 
—law), that a conductor on a railway train is, as 
to all men in employment, the master; since the 
conductor is in full authority, with power to em- 
ploy or discharge, over all‘employees on his train. 
He is the only master whom servants on his train 
are allowed to know, and the most implicit obedi- 
ence is required of them to all his orders, which 
he may properly give; while he is authorized to 
decide on the propriety of all such orders, and to 
enforce his decisions by discharging the employee 
who refuses obedience. The employee is allowed 
to know no other master,—there is no appeal from 
his decisions in such matters,—so that, while in 
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theory the conductor of a train and a subordinate | A. Lutz; that Mrs. Lutz had such separate estate, 


employee on the same train may be fellow-serv- 
ants, one is in reality the servant of the other. 
It is said too, as a reason for holding railroad 


companies not liable in such cases, that the em- | 


ployee has the opportunity of protecting himself 
from the consequences of the negligence or care- 


_lessness of employees on the same train by leaving 


his employment. Can it be justly expected that a 
subordinate employee will be capable of deciding 
upon the propriety of the conduct of his superior? 
Is not the requirement rather that of implicit 
obedience on the part of subordinates,—obedience, 
prompt and unhesitating,—which will be best cal- 
culated to subserve the interests of the employee 
by contributing to the certainty and precision with 
which its trains may be managed? Will not obe- 
dience often be the means of averting danger to 
the lives and limbs of those with whose safety the 
employee is charged? 

To require that a servant of inferior grade 
should observe and report any misconduct on the 
part of his superior, would be to require him to 
become, to all intents and purposes, a superintend- 
ent, and must result in great inconvenience—if it 
be not impossible. 

The decision cited places such questions upon 
the basis of matters of fact, and, viewing them in 
that light, the suggestions here offered may be of 
servige to some members of the bar. Certainly 
they are not without interest, and this hasty article 
may lead some one capable of doing the subject 
justice to collate the decisions on the subject, and 
to expound the principles fairly to be deduced 
LEX. 








REPLEVIN—FRAUDULENT CONVEYANCES. 


BOSSE v. THOMAS. 
Saint Louis Court of Appeals, April Term, 1877. 


Hon. EDWARD A. LEwIs, Chief Justice. 
“ rig 4 a ELL, } Associate Justices. 


1, PLEADING.—In the statutory substitute for replevin 
the petition need not contain all the allegations required 
in the affidavit. 

2. REPLEVIN—PLEADING AND PROOF.—In such proceed- 
ings, under a general denial of title in plaintiff, defendant 
may justify under legal process against the true owner. 

3. FRAUDULENT CONVEYANCES. —A sale of chattels, un- 
accompanied by a ch of p , is void as to ven- 
dor’s creditors, prior and subsequent, 

4, PRACTICE—VERDICT.—Where the jury return an in- 
formal verdict, it is not error for the court to suggest a 
correct form, conforming to the obvious intent of the jury. 


APPEAL from St. Louis Cireuit Court. 

BaKEWELL, J., delivered the opinion of the court: 

This is an action for the recovery of specific personal 
property. Plaintiff, in his petition, states that he is the 
owner, and entitled to the possession of certain per- 
sonal property described and valued at $600, and that 
defendant unlawfully claims the same. The answer of 
defendant denies the allegations of the petition. 

The testimony showed that plaintiff was the trustee 
of the separate estate of Barbara Lutz, wife of George 











consisting of realty worth $16,000, and also received 
money and wines from her father; that in 1868 George 
A. Lutz was residing with his wife and carrying on a 
cooperage and wine business on Fourteenth street in 
St. Louis, and owed debts; that he then sold out to 
plaintiff, as trustee of Mrs. Lutz, who paid him $5,000 
cash of Mrs. Lutz’s money for the business and stock 
in trade; that of the goods so sold, a wagon and horses 
were part of the goods sued for in the action, the other 


| goods now claimed having replaced those originally 


sold in the course of trade; that at the time of the 
sale to plaintiff as trustee, there was not and never had 
been any open and notorious change of possession; the 
business was carried on just as before; the bill-heads 
al] bore the name of George A. Lutz, and all receipts 
and checks were given by him, in his own name. The 
plaintiff did not reside near the cooperage, and never 
personally gave any attention to the business. In 1874 
and 1875, George A. Lutz was carrying on both the 
cooperage and milling business on Christy avenue. 
This was the testimony of plaintiff himself on his own 
behalf. 

The defendant showed that he was sheriff of St. Louis, 
and, as such sheriff, seized the goods claimed, as the 
property of George A. Luiz, by virtue of an attachment 
issued out of the Circuit Court. To this evidence plaint- 
iff objected, as incompetent under the pleadings. There 
was a verdict for defendant for 3500, the value of the 
property, and $25 damages for its detention; and the 
usual judgment. 

The court, at the instance of plaintiff, directed the 
jury to find for plaintiff, if they believe from the evi- 
dence that the goods were in good faith bought by 
plaintiff with money of the separate estate of Mrs. 
Lutz, and were in the possession of Bosse when taken 
by defendant; and also instructed the jury that fraud 
could not be presumed, and must be proved. 

The court refused to give the following instruction 
asked for plaintiff: 

“Tf the jury believe from the evidence that plaintiff 
was in possession of the property in dispute, as owner 
thereof, at the time defendant took said property, they 
will find for plaintiff.”’ 

The following instructions were given at the instance 
of defendant: 

1. The fact that Lutz was employed to work in the 
shop, and attend to the business, if the jury so believe, 
does not prevent or exclude the possession by Bosse, 
if the goods were actually given into his possession 
visibly and notoriously. 

2. That unless the sale by Lutz to Bosse was accom- 
panied with actual, visible and exclusive possession 
and control of the articles sold within a reasonable 
time—regard being had to their situation—then the 
sale was void as to creditors, prioror subsequent, of 
said Lutz. 

3. The jury are instructed that, although Charles H. 
Bosse might hold personal property as trustee for 
Barbara Lutz, for her sole and separate use, and allow 
said property to remain in the possession of her hus- 
band, George A. Lutz, yet, as against the creditors of 
said George, the evidence of said trust should be clear 
and satisfactory, and the possession and control of said 
property by the said George should be consistent with 
the nature of said trust; and if the jury find from the 
evidence, that the said George was held out, or allowed 
to hold himself out, by the said Charles H. Bosse and 
Barbara Lutz as the apparent owner of said property, 
and as the principal in the cooperage business in which 
said property was used or to which it was incident, 
then as against the creditors of said George, who sold 
him goods upon the credit of his apparent ownership 
of said property, and control of the business as prin- 
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cipal, in which said property was used, or to which it 
was incident, the said Charles H. Bosse and Barbara 
Lutz are estopped from asserting any title thereto. 

4. The jury are instructed that, if they believe 
from the evidence that the personal property for which 
this action is brought, or any part thereof, was acquired 
by Barbara Lutz, and came into her possession while 
she was the wife of George A. Lutz, that the title to 
said property, acquired as aforesaid and coming into 
her possession, vested absolutely in her husband, 
George A. Lutz, unless they further believe from the 
evidence that said property was conveyed to said 
George A. Lutz, or some third person, for the sole and 
separate use of the said Barbara, and they are further 
instructed that they should not find that there was 
such a conveyance to her sole and separate use, unless 
they believe the evidence of such conveyance to be 
clear and unequivocal. 

5. The jury are instructed that, if they believe from 
the evidence that the alleged sale in 1868 of personalty 
by George A. Lutz to Charles H. Bosse, as the trustee 
of Barbara Lutz, was made with intent on the part of 
these persons to hinder, delay, or defraud the existing 
or subsequent creditors of said George, then as against 
the creditors, or any of them, said sale was fraudulent 
and void. 

6. The jury are instructed that, although they may 
believe from the evidence that Charles H. Bosse was 
the trustee of Barbara Lutz, for her sole and separate 
use, of any estate or property whatever ; yet, if they 
believe from the evidence that the proceeds of such 
separate estate or property, or any portion thereof, 
came to the possession of said Barbara, and were by 
her put into the possession of her husband, George A. 
Lutz, who either retained the possession thereof or 
purchased other property therewith which came into 
his possession, then such property so in his possession 
became his property, and was liable to attachment for 
his debts in a proper case, unless the jury further find 
that there was some agreement between the said George 
and Barbara, that he should hold said property as her 
trustee, or that the title should be vested in any other 
person for her separate use. 

1. The first question that presents itself for deter- 
mination in this case is, whether under our code of 
practice, when in an answer to a petition claiming 
specific personal property the defendant merely 
traverses the allegations of the petition, and does not 
justify or plead any special matter of defense, he will 
be allowed to show property in himself. 

So far as we know, this question has never directly 
been passed upon in this state, and it has been the 
practice on the part of careful pleaders, when the de- 
fendant claims special property in the goods as sheriff 
by virtue of an execution against the goods of a third 
person, to set out these facts in the answer. The point 
was not made in the case; but, in Pawley v. Vogel, 
42 Mo., 291, the pleadings seem to have been as in the 
case at bar, and the defendant, on the trial, appears to 
have shown that he seized the goods on execution as 
sheriff. 

Under the old system of pleading in this state one 
claiming title in himself was held to great strictness— 
in setting it out in his answer in a replevin suit. Arm- 
strong v. McMillion, 9 Mo. 721; Smith v. Winston, 10 
Mo. 299. But in Michigan it was held that the de- 
fense, that the property was taken under legal proceed- 
ings against a third person claiming to be the owner 
thereof, is admissible under the general issue in re- 
plevin, without notice. Snook v. Davis, 6 Mich. 156. 
The Supreme Court of the United States has also said 
that where, in the action of replevin, the complainant 
alleges property and right of possession in the plaint- 
iff, and the answer directly traverses these allegations, 





under the issues thus made any evidence is admissible 
on the part of defendant which goes to show that 
plaintiff has neither property nor right of possession, 
and evidence of title in a stranger is admissible. 
Schulenburg v. Harriman, 21 Wall. 44. There is, 
however, abundant authority for the contrary doctrine 
as to the rule of pleading in these actions of replevin or 
detinue, where the common-law rules prevail. 

In Iowa, Jansen v. Effey, 10 Ia. 227, where the com- 
mon-law pleadings do not exist, it was contended by 
plaintiff in an action for the recovery of specific per- 
sonal property, that a denial of allegations of the peti- 
tion amounted only to a plea on non cepit, and that, to 
entitle defendant to a judgment for return of the 
property, he must make an avowry or cognizance. 
But the court say: ‘“‘The common-law pleadings in 
replevin do not exist under our present system. In 
order to constitute the plaintiff’s rights on the face of 
the petition, he is to allege certain things, such as the 
right of possession, which may include that of proper- 
ty, the wrongful detention, and that it was not taken 
by legal process, or, if it was, that it was exempt. A 
denial of these, and putting them in issue, is sufficient, 
and the plaintiff has to maintain his claim and right 
set out in the petition; and there is no such technical 
effect given to the answer as was given to some of the 
common-law pleas.” In Ohio, non detinet was the 
general issue to their old action of replevin; and it 
raised all the questions that can be raised in an action 
of this kind; and under it the defendant might prove 
a levy on execution, and it is said that the same con- 
struction should be given to their code. Okes v. 
Wyatt, 10 Ohio, 344; Nash, IT, 834. 

Unless these decisions are followed, there must be 
great strictness of pleading in this form of aetion. 
But under our code, on the contrary, the greatest 
laxity is permitted in the allegations of the petition in 
this action, and some most material facts may be safely 
omitted from the petition, though they must be con- 
tained in the affidavit, which is not traversed by the 
answer. That the property was not taken under legal 
process, must be stated in the affidavit, though it may 
be omitted in the petition, and the petition need say 
nothing as to value of the property claimed. The com- 
mon-law rules of pleading do not apply, and we are 
sufficiently warned by the ruling of our Supreme 
Court on the pleading in this form of action, that 
technical exactness must not be required. Schaffer v. 
Faldwesch, 16 Mo. 337. 

The answer in this case raises the issue of title to 
property and possession in the plaintiff; if the plaint- 
iff has neither, the property which has been taken 
from the defendant at the commencement of the 
action should be returned to him; and we do not see 
why he should not be allowed, on traversing all the 
allegations in plaintiffs petition, to justify by showing 
special title to possession in himself by virtue of an 
execution against the real owner of the goods; es- 
pecially where, as in this case, there is no pretense of 
a surprise. 

We think, therefore, that, under our code, where 
the defendant traverses all the material allegations of 
the petition in a case of claim to specific personal prop- 
erty, and where, as in this case, plaintiff has given 
bond and retaken the property, the defendant may be 
permitted to justify by showing that he seized the 
property under execution or attachment against the 
owner of the goods, and will be entitled to a return 
of the goods and a verdict and judgment for 
their value, and to have the property returned at his 
election, and for damages, though in his answer he 
does not, in so many words, either ask for damages, 
or claim the property. Where the issues raise the 
question of title, it devolves on plaintiff to prove prop- 
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erty in the goods at the time of their caption and the 
right to immediate and exclusive possession. Gray v. 
Parker, 38 Mo. 160. If this is not done, and the evi- 
dence shows they have been taken from defendant by 
plaintiff, there should be a judgment for their return, 
at least after verdict, though the pleading may not set 
up title in defendant, or claim a return. Conner y- 
Comstock, 17 Ind. 90; 7 Ind. 486. 

2. We see nothing in the instructions given, of 
which plaintiff can complain. They state the law of 
the case fairly enough, and are maintained by the evi- 
dence, The alleged sale to Mrs. Lutz’s trustee was a 
fraud in law, and void as to the creditors of Lutz at 
the time it was made, there being no change of posses- 
sion whatever, and the business being conducted by 
Lutz, precisely as before, in his own name. The pos- 
session of the husband was a possession under a con- 
stant assertion of ownership, and that with the knowl- 
edge and assent of his wife. If she ever owned the 
property, she evidently gave it to him. The general 
public must necessarily have believed George A. Lutz 
to be the owner of the property and the business, and 
gave him credit accordingly. As against the creditors 
of Lutz, it can not be asserted that the property be- 
longed to his wife, or to plaintiff as her trustee. 
42 Mo. 489; 19 Mo. 204. The instruction, asked for 
plaintiff, and refused, was properly refused. It was 
given substantially in other instructions. 

8. The jury returned a verdict in these words: ‘* We, 
the jury, find for the defendant, and find the value of 
the property to be $500, and damages to be $25.” This 
verdict was not in the language of the statute, and the 
court refused to accept it, and directed the clerk to 
draw up a verdict in accordance with this finding and 
the form of the statute, which was done, and the ver- 
dict so drawn was duly signed and - rendered. 
Plaintiff excepted to this action of the court, and 
assigns it for error. It is not pretended that the court 
in any way modified the real finding of the jury; and 
it committed no error in directing the jury to put their 
‘finding into another form, without in any way changing 
its substance. 46 Mo. 83; 48 Mo. 539. 

4. The damages are slightly excessive. The measure 
of damages in a case of this kind is fixed at six per 
cent. on the assessed value of the property from the 
day of its seizure to the date of the trial. Miller 
v. Whitson, 40 Mo. 97. The property was taken on the 
1st of September, 1875; the case was tried on the 15th 
of February, 1876. The value of the property was 
$500. The damages should, therefore, have been 
$13.75, instead of $25, and are excessive to the amount 
of the difference between the sums. But this matter 
was not called to the attention of the court in the 
motion for a new trial, and we will not disturb the 
judgment, under such circumstances, for so slight an 
error. 

The judgment of the Circuit Court is affirmed. All 
the judges concur. 

GUARANTY OF BONDS OF ONE CORPO- 

RATION BY ANOTHER CORPORATION. 


LOW ET AL. v. CALIFORNIA PACIFIC RAIL- 
ROAD COMPANY ET AL. 





Supreme Court of California, January Term, 1877. 


Hon. WILLIAM T. WALLACE, Chief Justice. 
“« JOSEPH B. CROCKETT, 
** ADDISON C. NILEs, Associate 
“ AvuaGustTus L. RHODES, { Justices. 
“ E. W. McKinstry, 


1, CONTRACT GUARANTYING PAYMENT OF BONDS—LEASE. 
—A railroad corporation may, upon a sufficient considera- 





tion, make a valid contract guarantying the payment of 
the bonds of another corporation; and the lease to the 
former of the road of the latter is such a consideration. 

2. CONDITIONAL CONTRACT. — Whenever a corporation 
may make an absolute contract for the payment of money, 
it may, in like circumstances, make a conditional contract 
for such payment. ‘ 


The plaintiffs were the trustees of the holders of 
$3,500,000 of the bonds of the California Pacific Railroad 
Company. In a previous litigation the plaintiffs had 
agreed to surrender the whole of the $3,500,000 bonds, 
and to accept in lieu thereof $2,000,000 of the bonds of 
the company, secured by a “trust mortgage,” and 
payment was to be guarantied by the Central Pacific 
Railroad Company, ‘‘ upon a legal and valid consid- 
eration, sufficient to support the guaranty.” The 
$2,000,000 in bonds were tendered to plaintiffs, guar- 
antied in the form required by the agreement. The 
consideration for such guaranty was a lease of the road 
of the California Pacific to the Central Pacifie for a 
term of years. The plaintiffs thereupon declined to 
receive the bonds until the validity of the guaranty 
was placed beyond controversy by the decision of the 
highest court of the state. An agreed case was made, 
which, in the District Court, resulted in a judgment 
for the defendants. 


George Cadwallader, for appellants, cited 2 Kent’s 
Comm., p. 298; Vandall v. S. S. F. D. Co., 40 Cal. 83. 


Delos Lake, as Amicus Curic, on behalf of appellants 
cited, on the question of the validity of a guaranty by 
a corporation, Madison P. R. Co. v. Watertown, 7 Wis. 
59; South Wales R. R. Co. v. Redmond, 10 Com. B. 674; 
Munt v. Shrewsbury R. R. Co., 13 Beav. 1. 


S. W. Sanderson, for respondents, claimed: 1. That 
the power to make and take a lease of a railroad was 
given by the statute under which defendants were in- 
corporated. 1 Hittell Laws of Cal., art. 838. 2. That, 
as consideration for a lease, a corporation could make 
a valid guaranty. C.R. R. Co. v. Howard, 7 Wall. 1; 
Smead v. Indianapolis R. R. Co., 11 Ind. 104, 111; Tal- 
man v. Rochester City Bank, 18 Barb. 123; Angell & 
Ames on Corp., § 271; Green’s Brice’s Ultra Vires, 
121, note; Stewart v. Erie Trans. Co., 17 Minn. 372. 
3. That, when a power is given, everything incidental or 
necessary to the execution of the power is implied. Story 
on Const. 1248; Commonwealth v. Lewis, 6 Binn. 270; 
McCulloch v. Maryland, 4 Wheat. 413; Metropolitan 
Bank v. Van Dyck, 27 N. Y. 438. 

Per Curiam. 

The covenants on the part of the lessee, the Central 
Pacific Railroad Company, contained in the lease made 
by the California Pacific Railroad Company, the lessor, 


‘as set forth in the fifth paragraph of the agreed case, 


are, that the lessee will pay to the lessor a specified 
sum of money semi-annually, keep the road in repair, 
pay taxes, legal expenses, etc., and guaranty the pay- 
ment, both principal and interest, of the bonds of the 
lessor, mentioned in the lease. The lease of the road, 
the covenants on the part of the lessor mentioned in 
the lease, and the implied covenant to pay to the lessee 
the moneys which the lessee may pay upon the bonds, 
over and above the portion of the semi-annual pay- 
ments which may be applied thereto, constitute the 
consideration for the covenants on the part of the 
lessee; and, in our opinion, they constitute a sufficient, 
valid and legal consideration therefor. 

There can be no question that the lessee had compe- 
tent power to bind itself, in consideration of the lease, 
to pay an amount equal to the amount of the bonds, 
directly to the lessor, or to third persons, at the re- 
quest of the lessor. It will be noticed that the aggre- 
gate of the semi-annual payments mentioned in the 
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lease greatly exceeds the amount, both principal and 
interest, of the bonds. 

Such an agreement would not be any the less obliga- 
tory, or in any respect beyond the power of the lessee, 
by reason of the fact that the third persons to whom 
the payment is to be made are the holders of the bonds 
of the lessor. 

The question, therefore, is whether the lessee, being 
a railroad corporation organized under the laws of this 
state, has power upon a sufficient consideration to 
guaranty the payment of the bonds of the lessor men- 
tioned in the agreed case. The power on the part of 
the lessor to make, and on the part of the lessee to 
accept, the lease of the railroad is not denied; and we 
have seen that, in consideration of the lease, the lessee 
might have covenanted to pay the rent to third per- 
sons, upon the bonds of the lessor. But it is urged 
that a railroad corporation does not possess the power 
to enter into a contract of guaranty, because such 
power is not granted by the statute providing for the 
formation of those corporations. The third section 
of the act under which the lessee was incorporated 
provides that the corporation “shall be capable in 
law to make all contracts * * * necessary for the 
construction, completion and maintenance of such 
railroad; * * * and generally shall possess all the 
powers and privileges, for the purpose of carrying on 
the business of the corporation, that private individ- 
uals and natural persons now enjoy.” Stats. 1861, p. 608. 
A provision substantially to the same effect is con- 
tained in the Civil Code, § 354; but it is unnecessary to 
determine whether it is applicable to the corporations 
in this case, they having been organized before the 
adoption of the Code. Had a natural person taken this 
lease and made the contract of guaranty now before 
us, there is no room to doubt that it would be held 
valid; and this being so, the exercise of the power by 
the corporation must be upheld, unless by its very 
nature it is a power which a corporation can not exer- 
cise. There is no sufficient reason deducible from the 
character of such a corporation, and the business in 
which it engages, why the corporation may not, for a 
valid consideration, guaranty the payment of a debt, 
which it may directly contract to pay,—why the cor- 
poration. may not, upon a sufficient consideration, 
make a conditional as well as an absolute promise of 
payment. These views are sustained by Railroad Co. 
v. Howard, 7 Wall. 411. In that case the contracts of 
guaranty, made by the corporation, for the}payment of 
bonds issued to it by certain municipal corporations, 
in payment of their subscriptions to the stock of the 
company, were upheld as a valid exercise of power by 
the corporation. In that case, as in this, the statute 
conferred upon such corporations power to make con- 
tracts, to the same extent as that enjoyed by individ- 
uals (see also Smead v. Indianapolis, etc., Railroad Co., 
11 Ind. 104; Stewart v. Erie, etc., Transportation Co., 
17 Minn. 372). The statute having conferred upon such 
corporations all the powers and privileges for the pur- 
pose of carrying on their business that natural}persons 
enjoy, and the Civil Code (section 286)[having provided 
that “ private corporations may be formed fortany pur- 
pose, for which individuals may lawfully associate 
themselves,” the question of the policy of the exercise 
of such enlarged powers by corporations is beyond the 
reach of the courts. 

Judgment affirmed. 


McKInsTRY, J., dissenting: 


I dissent. The California Pacific Railroad?Company 
issued certain bonds, on each of which, and over the 
signature and seal of the Central Pacific Railroad Com- 
pany, was written the following: 

‘© Whereas, The California Pacific Railroad Company, 








maker of the foregoing bond, has leased its railroad, 
and the branches thereof, to the Central Pacific Rail- 
road Company; now, therefore, in consideration of 
said lease, and of other valuable considerations there- 
unto moving, the said Central Pacific Railroad Company 
hereby guaranties the payment of the foregoing bond, 
both the principal and the interest,to the holder thereof, 
according to the terms of said bond and the coupons 
thereto attached.” 

It is admitted that a corporation can exercise no 
powers except such as are conferred on it by its 
charter. The statement of this proposition has some- 
times been made more elaborate (without changing it 
in substance or effect)—by adding ‘‘and such inci- 
dental powers as are necessary to carry out the powers 
expressly conferred.” 

The clause of the third section of the act of 1861, 
which declares that the corporation shall be held 
“generally to possess all the powers and privileges 
for the purpose of carrying on the business of the cor- 
poration, that private individuals and natural persons 
now enjoy,”’ gives no additional primary powers to the 
corporation. That clause follows after an enumera- 
tion of certain powers specifically conferred, and_ is 
but declaratory of the rule that powers incidental to 
the express powers conferred may be employed by a 
corporation. It is a legislative enunciation of the rule 
always recognized by the courts, that the implied or 
incidental powers which may be exercised by a cor- 
poration shall be ascertained by reference to the case 
of an individual upon whom should be conferred lim- 
ited powers like those expressly granted to the corpo- 
ration by its charter. Ifthe clause quoted means more 
than this, what does it mean less than a grant to the cor- 
poration of every power which may be employed by 
an individual carrying on a private business for his 
personal emolument? No court has heretofore de- 
cided, nor has counsel contended, that the last was the 
proper construction. 

The language of a section of the statute under which 
the defendants were operating is: “Any railroad cor- 
poration organized under the act to which this is 
amendatory, shall have the right to lease the whole or 
any portion of their railroad to any other corporation 
organized under this act.” 

There is no pretense that the power which the de- 
fendant, the Central Pacific, attempted to employ was 
expressly granted by its charter, or that it can be 
derived from any portion of the statute under which 
it was created, except the section last recited. 

The only question presented, therefore, is whether, 
by virtue of a power to rent a railroad, a railroad com- 
pany has the right to guaranty the bonds of another 
corporation 2 

It has been urged that a corporation may employ 
any appropriate and proper means to the exercise of a 
power expressly conferred. It may be admitted that 
it is not confined to the means which the courts may 
deem most appropriate, or is not confined to one of 
several modes, all reasonably adapted to the object in 
view; but whatever the means employed, they must 
be such as directly lead to the end, which is the exer- 
cise of a power expressly conferred. Neither in law 
nor morals can a sham be substituted for a reality. 
Under the pretense of exercising a principal power 
actually conferred, the directors of a corporation can 
not exercise another and distinct principal power not 
conferred, and therefore prohibited. ; 

By the laws of Iowa a railroad corporation was au- 
thorized to issue its own bonds to raise money for the 
construction of its road, and was also authorized to 
receive bonds of cities and counties, donated to it to 
aid in the construction of the same railroad. In The 
Railroad Company v. Howard (cited in the prevailing 
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opinion herein), it was held that the railroad company 
might guaranty the bonds of a city so donated. It 
would seem that a bare statement of the facts would 
show the broad difference between that case and the 
present. Smead v. The Indianapolis, etc., R. R. Co., 
11 Ind. 104 (also cited in the prevailing opinion), was 
a case in which the Supreme Court of Indiana held 
(under a charter which authorized the defendant to 
connect with any other road in the adjoining state, 
and “to make such contracts and agreements with any 
such road constructed in an adjoining state, for the 
transportation of freight and passengers, or for the 
use of its road, as to the board of directors may seem 
proper”), that the company could agree to pay the 
foreign company for widening its track and other 
proper considerations. Whether decided properly or 
not, I can not admit that case to be analogous to the 
one before us. In Stewart v. Erie and Western Trans- 
portation Company, 14 Minn. 372 (also cited in the 
prevailing opinion), it was simply held that it was 
competent for a railroad company, if not restrained 
by its charter, to enter into contracts with connecting 
carriers, for the purpose of providing for through 
transportation over its road and the routes of such 
carriérs. 

Nor, in my view, is it correct to say, as insisted by 
counsel, that there is a perfect analogy between the na- 
ture of the implied powers which may be exercised by 
a private corporation, and that of the powers which 
may be exercised by the Congress of the United States 
under the provision of the Constitution—*To make 
all laws which are necessary and proper for carrying 
into execution the several powers vested in them by 
the Constitution.”. (Art. 1, Sec. 8). Assuming (for 
the sake of the argument) what it is not necessary to 
admit in the present case, to wit, that McCulloch v. 
the State of Maryland, 4 Wheat, 413 (the United States 
Bank case), was correctly decided, the decision of the 
court there turned in an eminent degree on the point 
that a wide discretion was vested in the legislative de- 
partment of the Government to determine what was 
necessary, appropriate and proper legislation, to carry 
out the powers conferred on the Congress. 

Ordinary corporations, under our laws, are subject 
to the same rules of construction as are individual 
citizens. The directors have no right to exercise any 
power as conferred by implication, or by the section 
declaratory of what would have been implied, except 
such as is incidental to and leads up to the principal 
power; such as, in accordance with the law applica- 
ble to individuals clothed with special authority, 
can be declared to be included within the principal 
power granted. Neither a corporation nor an individ- 
ual can exceed the power granted, by assuming a 
right to construe the power for itself or himself. It 
is always a question of law for the courts (the facts 
being found) whether a special, limited power, con- 
ferred on a person, natural or artificial, has been ex- 
ceeded; the discretion to be indulged by the person, 
as to the means to be employed in exercising the 
power, must be confined to the selection of such as— 
in accordance with established legal principles, and 
in view of the ends for which the express power was 
granted—are included within the express power. 

I dissent from the statement that under our system 
the directors of a corporation are the corporation. 
The artificial person can, of course, act only through 
agents; but it is a mistake to say that these agents of 
the corporat?on are in no sense the agents of nor re- 
sponsible to the stockholders. If the directors go be- 
yond their authority, the stockholders who are in- 
jured may complain. The directors are trustees 
clothed with limited powers to be exercised for the 

enefit of the stockholders. To say—in this connection 





—that they constitute the corporation itself, means, 
if it means any thing, that they are not responsible to 
any body for an abuse of their trust. They act for and 
on behalf of the stockholders, and the relation be- 
tween them—at least in equity—is that of agent and 
principal. 

If this were a question between two ordinary persons, 
I suppose there would be little difficulty in deciding 
it. If an agent, simply authorized to rent property 
for the use of an individual, should undertake to in- 
dorse, inthe name of his principal, the promissory 
notes of the landlord, would any court in the land 
hesitate to declare that he had exceeded his power? 
If, after providing in the lease for a quarterly or annual 
rent, he has inserted a clause that the contingent li- 
ability for a large amount of the landlord’s paper, 
sought by him to be guarantied in the same instru- 
ment, should constitute a part of the consideration for 
the use of the premises leased, would this be any the 
less an attempt on the part of the agent to do that 
which he had no power todo? In such a case the 
power would be construed with reference to the ob- 
ject for which it was given, and to the legal effect of 
the language employed. 

The powers referred to in the clause of the statute, 
(which are the same as those which would be implied 
in the absence of that clause), are such as are inci- 
dental to the principal powers conferred. <A principal 
power can not be exercised because another principal 
power has been conferred; otherwise, there are no 
bounds to the powers which may be exercised by a cor- 
poration; and the whole doctrine of limited agency 
would be atanend. The corporation is as absolutely 
prohibited from exercising the powers not granted, 
when this is sought to be accomplished under the pre- 
tense of exercising a power which has been granted, as 
when it is attempted baldly without such pretense. 

If, after having provided in a lease for the payment 
of an annual rent, the trustees may impose a contin- 
gent liability of vast amount upon their benefici- 
aries by guarantying the bonds of the lessor, payable 
in twenty years—‘ both principal and interest’”’—they 
may in like manner, and as part of the consideration, 
stipulate to establish a bank, and extend a line of dis- 
count to the lessor, or its directors; or may agree to 
build steamships to run from San Francisco to the 
Chinese ports, with peculiar privileges in the way of 
freight or passage to the officers or members of the 
other corporation. 

I do not understand that the courts, in dealing with 
this class of questions, are to ignore the common un- 
derstanding of ordinary terms, or to give an interpre- 
tation to the language of a statute—in itself simple 
and direct—which neither accords with its natural 
meaning, nor with the legal principles applicable to 
transactions of the same character between individ- 
uals. 

Mr. Justice Crockett expressed no opinion. 

NoTe.—The plaintiffs in this case, recognizing the fact 
that the pleaof “ ultra vires” is the favorite defense of rail- 
road corporations, when they find contracts of this kind 
unprofitable, anticipated such a contingency by obtaining 
the opinion of the court upon the legality of the proposed 
guaranty. 

As to the rights of holders of the bonds and coupons of 
the lessor road against the lessee road, under similar con- 
tracts, see recent cases of Opdyke v. Missouri Pac. R. R., 3 
Dill. 55; Arnot v. Erie R. R. Co., (N. Y. Ct. of App.),3 Law 
& Eq. Rep. 42; Eakin v. St. L., K. C. &|N. R. R. Co., 3 C. L. 
J. 665; the latter case construing the Missouri statute 
authorizing the leasing of railroads. 


attire 
—_— 


Hon. CHARLES H. BRYAN, some time a justice of the 
Supreme Court of California, died in Nevada on the 15th 
inst. 
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STATUTE OF FRAUDS. 
CALKINS ET AL. v. CHANDLER ET AL. 


Supreme Court of Michigan. 


Hon. T. M. CooLey, Chief Justice. 
“J. V. CAMPBELL, 
‘¢ Isaac MARSTON, } Associate Justices. 
“ 6B. F. GRAVES, 


1, AGREEMENT BY ONE TO RETAIN MONEY DUE FROM 
HIM TO ANOTHER, FOR THE PAYMENT OF CREDITOR OF 
LaTTER—STATUTE OF FRAUDS.—Plaintiffs having a chat- 
tel-mortgage upon a saw-mill owned by M., it was verbally 
agreed between them and the defendants, for whom the 
said M. was engaged in sawing lumber, that, in considera- 
tion of plaintiffs’ extending the time of payment of said 
mortgage, M. should allow the defendant to retain the 
sum of fifty cents for each thousand feet of lumber to be 
sawed by him for them, and that they should pay the said 
sum to the plaintiffs. Held, that such promise was valid, 
and was not within the provision of the Statute of Frauds 
requiring promises to answer for the debt in default of 
another to be in writing. 

2. EFFECT OF THE PROMISE. — Held further, that it was 
the duty of the defendants to withhold from M. the pro- 
portion of their bill which they had agreed to pay to the 
plaintiffs. 

8. RULES TO ASCERTAIN THE APPLICATION OF THE STAT- 
UTE.—The test whether a promise is or is not within the 
Statute of Frauds may be found in the fact that the original 
debtor does or does not remain liable on his undertaking. If 
he is discharged by a new agreement made on sufficient con- 
sideration with a third party, the third party may be held 
liable on his promise, though not in writing; but if the 
original debtor remains liable, and the promise of the 
third party is only collateral to his, it will be nothing more 
than a promise to answer for the other’s debt. But where 
the third party is himself to receive the benefit for which 
his promise is exchanged, it is not material whether the 
original debtor remains liable or not. 

4. AN AGREEMENT TO EXTEND PAYMENT, though for an 
indefinite time, is a valuable consideration to support a 
promise. 


ERROR to the Superior Court of Grand Rapids. 


J. A. Fairfield and H. E. Dewey, for plaintiffs in 
error; D. E. Corbett, for defendants in error. 


COOLEY, C. J., delivered the opinion of the court: 


The question on this record arises under the Statute 
of Frauds. The case made by the plaintiffs below was 
rested on the testimony of Charles Merritt and Fred. 
E. Remington. Merritt testified that, “in the month 
of May, he was acting as agent for the plaintiffs, and 
the plaintiffs had a chattel-mortgage against a saw-mill 
owned by a firm known as Medlar Brothers, and that 
he called upon said Medlar Brothers for pay. The 
Medlar Brothers said they were sawing lumber for the 
defendants, and if the plaintiffs would extend the time 
of payment on the said mortgage, the said Medlar 
Brothers would allow the defendants to retain the sum 
of fifty cents péy thousand for each thousand feet of 
lumber they would saw for the defendants, and the 
defendants should pay to the plaintiffs; to which he, 
the said Merritt, agreed. He and the Medlar Brothers 
then went to the office of the defendants, and Fred. E. 
Remington was present; and there it was agreed be- 
tween all the parties that the plaintiffs should extend 
the time for payment of their mortgage during the 
next sawing season; that the Medlar Brothers should 
allow the defendants to retain the sum of fifty cents on 
each thousand feet of lumber that should thereafter be 
sawed for them by the Medlar Brothers, and the de- 
fendants should pay the same to the plaintiffs, to apply 
on the said mortgage which they held against the 
Medlar Brothers; and that the plaintiffs did extend 
the said mortgage through the next sawing season; 





and that the Medlar Brothers did not saw four hun- 
dred thousand feet of lumber after the said agreement 
for the defendants; and the said defendants did retain 
the sum of fifty cents on each thousand feet of lumber 
so sawed, but they did not pay any part of it to the 
plaintiffs.” 

Remington, who was one of the defendants, gave 
testimony tending to prove that he was one of the de- 
fendants; that he made an agreement with the Medlar 
Brothers and the plaintiffs, as stated by the last wit- 
ness; that the Medlar Brothers sawed lumber for the 
defendants afterwards, and he charged them upon a 
book fifty cents on each thousand feet so sawed, while 
he kept the books. 

Three principal objections are taken to the recovery 
which has been had inthis case: First, that the agree- 
ment proved was void for want of consideration; sec- 
ond, that it was void under the Statute of Frauds, be- 
cause not reduced to writing; and third, that, conced- 
ing the agreement to be valid, defendants could only 
be responsible under it for such moneys due the Med- 
lar Brothers as they should retain in their hands; and 
in this case they offered, but were not allowed, to show 
that they retained nothing. These objections will be 
considered in their order. 

1. The defect in the consideration is supposed to be, 
that there was no agreement to extend payment for 
any definite time. In 1 Rolle’s Abridgment, 27 PI. 6, it 
is laid down that, “if A be indebted to B in one hun- 
dred pounds, and B is about to commence a suit for 
the recovery thereof, but C,a stranger, comes to him 
and says that, if he will forbear him, he himself will 
pay it, this is a good consideration for the promise; B 
averring that he had abstained and forborne to sue A, 
et adhuc did abstain and forbear, though no certain time 
be appointed for the forbearance; for it seems a per- 
petual forbearance shall be intended, the which he hath 
performed. So if he will forbear paululum temporis, 
this is good; plaintiff averring a. certain time of for- 
bearance.” In Payne v. Wilson, 7 B. & C. 423, the 
agreement counted upon was to suspend proceedings 
in consideration that defendant would pay a certain 
sum on account of the debt on April 1 following; and 
after verdict for the plaintiff, objection being taken 
that no consideration appeared, Tenterden, C. J., said: 
“The promise made by the defendant was to pay 302 
on the first of April, in consideration of the plaintifi’s 
consenting to suspend proceedings. That imports that 
the proceedings were at all.events to be suspended un- 
til that period; and I think that the averment that the 
plaintiff did suspend the proceedings is sufficient after 
verdict; because it must be taken that it was proved 
at the trial, that the plaintiff had suspended the pro- 
ceedings, either for a time required by law, or for a 
definite or reasonable time.”? In Sidwell v. Evans, 1 
Pen. & Watts, 383, the evidence showed an agreement 
in consideration of a promise of the creditor to “ wait 
awhile and not push” the debtor. The plaintiff had 
counted on the agreement to forbear to sue for a rea- 
sonable time; and the jury having found for the plaint- 
iff on this evidence, the verdict was upheld. In King v. 
Upton, 4 Me. 387, the promise counted on was to pay 
the debt of another in consideration that the creditor 
would forbear and give further time for the payment 
of the debt,”? naming no time. The plaintiff averred 
that he did thereupon forbear, and the consideration 
was held sufficient. Elting v. Vanderlyn, 4 Johns. 237, 
is to the same effect. Reference is also made to Allen 
v. Pryor, 3 A. K. Marsh. 305, and Hakes y. Hotchkiss, 
23 Vt. 231. The averments in the declaration in this 
case are similar to those in King v. Upton, and we 
think the court was correct in holding them sufli- 
cient. 

2. The second objection seems to be more relied 
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upon. Our Statute of Frauds declares that, “‘in the 
following cases, specified in this section, every agree- 
ment, contract and promise shall be veid, unless such 
agreement, contract or promise, or some note or mem- 
orandum thereof be in writing and signed by the party 
to be charged therewith, or by some person by him 
thereunto lawfully authorized;’”? and it enumerates, 
among other cases, “ every special promise to answer 
for the debt, default or misdoings of another person.’’ 
It is claimed that the promise counted upon in this 
suit is of this nature, it being a promise by the defend- 
ants to answer for the debt and default of Medlar 
Brothers to the extent promised. 

It is true that the promise of defendants was to make 
payments on the debt of Medlar Brothers; but it is also 
true that every payment they promised was to apply on 
an indebtedness that was to accrue against themselves 
for the sawing that should be done for them by the 
Medlar Brothers from time to time. Their promise 
was consequently a promise to answer for their own 
debt, and they took upon themselves no new obligation 
whatever. It has already been decided that the prom- 
ise was made on a sufficient consideration, namely, the 
agreement to forbear foreclosure. But while, in most 
eases of similar promises to be found in the books, the 
benefit of the forbearance was expected to accrue to 
the debtor himself, in this case it is very evident the 
defendants entered into the arrangement for their own 
advantage, and that they promised to pay nothing for 
which they should not receive an equivalent in services 
performed for them. In other words, there was a con- 
sideration moving to them, which was the inducement 
to their making the promise. In many cases the test, 
whether a promise is or is not within the Statute of 
Frauds, is to be found in the fact that the original 
debtor does or does not remain liable on his undertak- 
ing; if he is discharged by a new arrangement made 
on sufficient consideration, with a third party, this 
third party may be held on his promise, though not in 
writing; but if the original debtor remains liable, and 
the promise of the third party is only collateral to his, 
it will, in strictness, be nothing more than a promise to 
answer for the other’s debt. But where the third 
party is himself to receive the benefit for which his 
promise is exchanged, it is not usually material 
whether the original debtor remains liable or not. 
This subject has been so fully considered in the New 
York courts, that a reference to the leading cases of 
Farley v. Cleveland, 4 Cow. 432, s. c. on Appeal, 9 
Cow. 539, and Mallory v. Gillett, 21 N. Y. 412, in which 
the other cases are collected, will be all we shall make 
here. In Nelson v. Boynton, 3 Met. 396, 402, Shaw, C. 
J., on an examination of the authorities, says: ‘ The 
rule to be derived from the decisions seems to be this, 
that cases are not considered as coming within the 
statute, when the party promising has for his object a 
benefit which he did not enjoy, accruing immediately 
to himself; but where the object of the promise is to 
obtain the release of the person or property of the 
debtor, or other forbearance or benefit to him, it is 
within the statute.” There are many cases in Main® 
to the same effect, which are collected in Siewart v. 
Campbell, 55 Me. 439. In Putnam v. Farnham, 27 Wis. 
187, 189, Dixon, C. J., in considering a promise by 
the defendant to pay to the creditors of one, Corbett, 
debts owing by himself to Corbett, says: ‘“ The ques- 
tion is, whether such a promise was within the Statute 
of Frauds; and we believe it to be well settled that it 
was not, although it was collateral to Corbett’s own 
liability or promise to pay the same debts, and may be 
said incidentally to have guarantied such payment. It 
was a guaranty in form, but not in substance or 
effect, within the meaning of the Statute of Frauds. 
It was not a mere promise by the defendant to be re- 





sponsible for the debts of Corbett to those parties, and 
to pay those debts, but a promise by him to pay his 
own debt in that particular way. It was a promise 
founded upon a new and sufficient consideration mov- 
ing to the promisor from the debtor at the time the 
promise was made. Such a promise or agreement is 
not within the Statute of Frauds.” In further illus- 
tration of the same doctrine, reference is made to 
Brown v. Weber, 38 N. Y. 187; Clymer v. De Young, 
54 Penn. St. 118; Eddy v. Roberts, 17 Ill. 503; Wilson 
v. Bemans, 58 Ill. 232; Runde v. Runde, 59 Ill. 98; 
Ford v. Finney, 35 Ga. 258; Davis v. Banks, 45 Ga. 
138; Fullam v. Adams, 37 Vt. 391, 396; Andre v. Rod- 
man, 13 Md. 241, 255; Brinton v. Angier, 48 N. H. 420; 
Johnson v. Knapp, 36 Iowa, 616; Besshears v. Rowe, 
46 Mo. 501. 

The exact point has not hitherto been presented for 
adjudication in this state. In Brownv. Hazen, 1 Mich. 
219, a verbal promise by the defendant to pay to the 
plaintiff a debt owing to him from a third person was 
held to be within the statute, there being no consider- 
ation moving from the plaintiff to the defendant. There 
is some discussion of the general subject in Gibbs v. 
Blanchard, 15 Mich. 292, but it has no very direct bear- 
ing. We think the authorities support the judgment. 

8. The question which remains is, whether, if the 
defendants, before suit was brought, had paid over to 
Medlar Brothers all that was due for the sawing, this 
would discharge them from their promise to the 
plaintiffs. If it would, it must be on the ground that 
they were liable only while they were the debtors of 
Medlar Brothers, and because of their indebtedness, 
which, in connection with their promise, would in 
effect make them the custodians of a fund set apart 
for application to the plaintiffs demand. But, we 
think, it became their duty under their promise, to 
observe it by withholding from Medlar Brothers the 
proportion of their bill which they had agreed to pay 
to the plaintiffs; and that they could not discharge 
themselves by a disregard of their promise. It is a 
paradox to say that a promise is valid, but that the 
promisor may relieve himself from its obligations by 
violating it. 

The judgment must be affirmed with costs. 


——————————————. « 


RIPARIAN OWNERS — RAILWAYS IN 
STREETS — RIGHTS OF ABUTTING 
OWNERS. 


BARNEY v. THE CITY OF KEOKUK ET AL. 
Stipreme Court of the United States, October Term, 
1 


1. TITLE TO LAND UNDER WATER IN ENGLAND AND 
AMERICA.—By the common law, the title to land under 
water and the shore below ordinary high-water mark, in 
navigable rivers and arms of the sea, was vested in the 
sovereign for the public use and benefit; the true reason 
for which was, that the passage-ways of commerce and 
navigation might be subject to public authority and con- 
trol. But on account of the smallness of the rivers in En- 
gland, tide waters only were regarded as navigable; and 
hence the rule as to property was often @xpressed as ap- 
plicable to tide waters only ; although the reason of the rule 
would make it apply to all navigable waters. In this country, 
in many of the states, the form instead of the substance of 
the rule has been adopted, and the public title to the beds 
and shores of navigable streams is, in such states, confined 
to tide water. 


2. FROM THE SAMECAUSE, the admiralty jurisdiction of the 
United States was for a long period restricted to tide water. 
Since the decision of this court in the case of The Genesee 
Chief, in 1851, (12th Howard), declaring all the great lakes 
and rivers of the country navigable that are really such, 
there is no longer any reason for thus restricting the title 
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of the state, except as a change in that respect might | 


interfere with vested rights and established rules of 
property. 
8. RULE ADOPTED IN Iowa.—In Iowa the true rule has 


been adopted, and it is held that the soil of the Mississippi | 


river and its banks to high-water mark belong to the state, 
and that the title of the riparian proprietor extends only 
to that line. This rule applies as well where the land has 
been granted to bound upon the river generally (as in the 
case of the Half-Breed Sac and Fox reservation), as where 
it has been granted according to surveys run along the 
bank by a meandering line. Hence it applies in the City 
of Keokuk, which is on the Half-Breed tract. 

4. THE PUBLIC AUTHORITIES, therefore, have the right, 
in Iowa, to build wharves and levees on the bank of the 
Mississippi below high water, and make other improve- 
ments thereon, necessary to navigation or public passage 
by railways and otherwise, without the consent of the ad- 
jacent proprietor, and without making compensation to 
him. 


5. RAILWAYS IN STREETS — RIGHTS OF ABUTTING 
OwNERS.—It is also held in Iowa that streets of towns 
may, by public authority, be occupied by railway tracks 
without the consent of the adjacent proprietor, and with- 
out compensation; although no permanent obstruction, 
like a depot building, can be erected thereon. And this 
right to place railway tracks in the streets of towns exists, 
even though the fee of the street is in the adjacent pro- 
prietor (as in the City of Keokuk), or in a third person. 

5. THERE IS NO SUBSTANTIAL DIFFERENCE between 
streets in which the legal title is in private individuals, and 
those in which it is in the public, as to the rights of the 
public therein. . 


IN ERROR to the Circuit Court of the United States 
for the District of Iowa. 


Hon. George W. McCrary, for plaintiff in error; 
Robert G. Ingersoll, for defendants in error. 


Mr. Justice BRADLEY delivered the opinion of the 
Court: 

This is an action of ejectment brought by the plaint- 
iff against the city of Keokuk and several railroad com- 
panies and a steam-packet company, to recover the 
possession of certain premises occupied by them with 
ry ¢ tracks and buildings and sheds on the bank 
of the Mississippi River, in the city aforesaid. The 
plaintiff, in his petition, described the premises as fol- 
lows: ‘All the land lying and being in front of lots 5 
and 6, in block 3, in the City of Keokuk, Lee County, 
Iowa, and extending from the front line of said lots to 
the Mississippi River the full width of said lots.” The 
petitioner states that he is the owner in fee simple of 
the premises, subject only to the right of the public to 
use so much of the same as is embraced within the 
limits of Water street as a public highway, and is en- 
titled to possession as against the defendants. He 
states that the City of Keokuk claims to be the propri- 
etor, and that the other defendants occupy as its ten- 
ants. 

The city, by its answer, admits that the plaintiff is 
owner of lots 5 and 6, in block 3; but states, in sub- 
stance, that all the land in front of those lots down to 
the Mississippi River was, fn 1840, dedicated to public 
use as a street and levee, and has been used and im- 
proved as such ever since under the possession and 
control of the city, by virtue of its charter, and has, at 
its expense, been extended out about 250 feet, by de- 
positing earth and stone in the river, in order to make 
the wharf and levee more convenient, safe and useful. 
Other defenses were interposed which it is not neces- 
sary to specify. The other defendants claim under au- 
thority of the city. 

The cause was tried by the court, and a special find- 
ing of the facts and the law was made, on which the 
case comes to this court. 

From these findings it appears that the city of Keo- 
kuk is situated upon a tract of land lying between the 





Mississippi and Des Moines Rivers, in Lee County, 
Iowa, known as the “‘ Half-breed Sac and Fox Reser- 
vation,” the title of which, by treaty with the Sac and 
Fox tribes, of August 4th, 1824, was vested in the half- 
breeds of those tribes, with full power of alienation. 
Numerous parties became interested in the tract by 
purchase, and a town was laid out and lots sold as 
early as 1837; but no regular town plat seems to have 
been filed or recorded in the recorder’s office of the 
county, having the requisites of the town-plat law of 
1839. Had this been done, the fee-simple title in the 
streets, squares, and other public allotments would 
have become vested in the city. One Galland, who 
seems to have been a part owner, made out such a 
plat and filed it; but there is no proof that hé had au- 
thority for his acts from the other proprietors. In 1840 
proceedings for a partition of the tract were com- 
menced, and regular proceedings had, resulting, in Oc- 
tober, 1841, in a final decree of partition, made accord- 
ing to the report of commissioners, and embodying a 
plat or map of the town of Keokuk. Lots 5 and 6 in 
block 3, named in the pleadings, are exhibited on this 
map, and were drawn by the parties under whom the 
plaintiff claims title. 

In its findings of fact the court sets forth portions of 
the decree, and amongst other things, the following: 
“In describing each of said shares, the commissioners 
appointed by the court say, among other things: ‘The 
lots upon Water street include all the land in front of 
them to the Mississippi River.’ And after describing 
all the shares, they say: ‘In describing the boundary 
of the town lots situated on Water street, in the towns 
of Keokuk and Nashville, we have made them to in- 
clude all the land in front of them to the Mississippi 
River, by which we mean in front of them—facing the 
river—parallel with the streets running from Four- 
teenth street to Water street.’ And in describing the 
plat of Keokuk, the commissioners’ report, among 
other things, says: ‘ Plat of Keokuk, in the County of 
Lee, Territory of Iowa, upon the half-breed tract, the 
outlines of which were designated and marked by 
Jenefer T. Spring, in his survey as town reservation, 
* * Water street is of unequal and irregular width 
at the points where the dotted lines pass across the 
same. The street is of the width in feet as is repre- 
sented by the figures set on said lines. Water street 
extends the whole front on the river side of the town, 
or from the intersection of Orleans street with the Mis- 
sissippi River, down the right bank of the river, with 
the meanders thereof, to the intersection of Cedar street 
with the Mississippi River.’ ” 

The Galland map was produced on the trial; also a 
fragment; of another map, which bears date August, 
1840, found in the recorder’s office. By these, as well 
as the map embodied in the decree, the space between 
the front of the lots and the river is designated as 
Water street, and appears to have been, at that time, 
about one hundred feet wide. 

As to the occupation of Water street, in front of 
plaintiff's lots, and its extension on the river side, the 
court found: 

“The City of Keokuk has, since the year 1865, caused 
the space originally covered by water on the river side 
of Water street, in front of said lots, to be filled in 
with earth and stone for a space of over 200 feet be- 
yond the original water-line to ordinary high-water 
mark, and about 352 feet to low-water mark; said fill- 
ing having been done by said city. The part of the 
space between the front of said lots and the river at 
ordinary high-water mark is occupied as follows: 

1, By the freight-house or depot of the defendant, 
the Keokuk and Des Moines Railway Company, * * 
a permanent and substantial frame building. It has 
been standing a good many years, * * is used for 
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storing freight by said railroad company, and is 203 
feet long and 20 feet wide and one story high, and cov- 
ers the whole of the front of said lots 5 and 6, block 3. 

**2, By the railroad tracks used by the defendants, 
the Keokuk and Des Moines Railway Co., the Missis- 
sippi Valley and Western Railway Co., (now St. Louis, 
Keokuk and Northwestern Railway Co.), the Toledo, 
Peoria and Warsaw Railway Co., and the Toledo, Wa- 
bash and Western Railway Co. Altogether there are 
ten railroad tracks between the front of said lots and 
high-water mark. 

“3. By the the building known as the Keokuk 
Northern Line Packet depot, * * a permanent and 
substantial building, 100 feet long and 50 feet wide, 
formed of substantial timbers, and about 14 or 15 feet 
high. It was built by said packet company for its own 
use in carrying on its business as a common carrier by 
steamboats on the Mississippi River, and is used by it 
in connection with its transportation business for the 
temporary storage of freight earried or to be carried 
by said company, and also for the business offices of 
said company at Keokuk. Said building has five large 
doors, through which teams are driven in delivering 
or receiving freight, and which doors are closed at 
night. The building is one and a half stories high, 
with office rooms on second floor, and the ground-floor 
is of heavy two-inch lumber, laid on sills about two 
feet apart.”’” The map shows that this building stands 
on the newly-made ground, below original high water. 

The court further found: ‘“ That none of the de- 
fendants so occupying said ground, nor the city have 
eaused any condemnation, nor have they asked nor 
obtained the permission of plaintiff, nor have they 
paid him any damages in compensation for their re- 
spective use of said ground. But they all and sever- 
ally hold the same under the license or permission of 
the city of Keokuk only.” —~ 

As conclusions of law, under the foregoing facts, the 
court found: 

“1. There was no completed statutory dedication of 
Water street under the town-plat act of 1839, prior to 
the decree of partition, for the reasen, among others, 
that all of the proprietors, 7. e., the half-breed owners 
and their grantees, djd not join in making a plat, or in 
selling lots according to the Galland or other plat. 
What was done, prior to the decree, was at most a 
common-law dedication by those who platted or recog- 
nized the plat, and it was therefore competent for the 
decree of partition to provide, as it did, ‘ that the lots 
on Water street should include all the land in front of 
the lots to the Mississippi River.’ ”? This leaves the fee 
of the land, constituting Water street, in the plaintiff, 
subject to the rights of the public. 

“2. The additional ground made by filllng in Water 
street, outside of the original watecr-line, partakes of 
the same character as the original street. The fee of 
the newly-made ground in front of the plaintiff’s lots 
is in the plaintiff, but it is subject to the same public 
uses as the original street.” 

“3. Under the law of Iowa, as construed by the su- 
preme court of the state, railroad companies certainly, 
with the assent of the municipal authorities, have the 
right to lay down their tracks in the streets of a city, 
whether they were dedicated under the statute or as 
at common law; that is, whether the fee is in the city 
or in the adjoining proprietor.” 

“4, This, however, does not give the railway com- 
pany, even with the assent of the municipality, the 
right to erect a permanent and substantial depot- 
building in the street.” 

“5. In view of the location and situation of Water 
Street and the presumed intention of the dedication 
thereof to the public, and guided by the view of the 
Supreme court of the state in this regard in Haight 





v. Keokuk, and the power of the city as to wharves 
and the use of Water street for that purpose given to 
the City of Keokuk by the act of the legislature of 
1853, Water street may be used for levee and wharf 
purposes under municipal management and control. 

The building erected by the packet company under 
the contract with the city, of March 28th, 1870, for the 
purposes therein mentioned, for the receipt and tem- 
porary shelter and storage of goods, etc., subject to 
municipal control, is a reasonable use of Water street 
as a wharf or levee as incidental to the requirements 
of navigation and shipping, and does not infringe the 
plaintifi’s rights.” 

We agree with the court below, that the dedication 
of the streets of Keokuk was a dedication at common 
law, and not under the statute; and that in making 
this dedication the original proprietors of the tract re- 
served the title to the soil in the street, particularly in 
Water street; and that this title went with the several 
lots fronting on the street, and extended to the Mis- 
sissippi River. Whether, under the laws of Iowa, it 
also attached to the new ground, formed by filling in 
upon the bed of the river, is not so clear. It appears 
to be the settled law of that state, that the title of the 
riparian proprietors on the banks of the Mississippi 
extends only to ordinary high-water mark, and that 
the shore between high and low-water mark, as well 
as the bed of the river, belongs to the state. This is 
also the common law with regard to navigable waters; 
although, in England, no waters are deemed navigable 
except those in which the tide ebbs and flows. In this 
country, as a general thing, all waters are deemed nav- 
igable which are really so; and especially it is true 
with regard to the Mississippi and its principal 
branches. The question as to the extent of the riparian 
title was elaborately discussed in the case of McManus 
v. Carmichael, 3 Iowa, 1, and the above conclusion was 
reached, and has always been adhered to in that state. 
See Haight v. The City of Keokuk, 4 Iowa, 199; Tom- 
lin v. Dubuque, etc., R. R. Co., 32 Iowa, 106. 

The peculiar origin of the title to the “‘ Half-breed 
Sac and Fox Reservation,” in the peninsula lying be- 
tween the rivers Mississippi and Des Moines, did not 
take it out of the general rule. This was so held in the 
ease of Haight v. The City of Keokuk, cited above. 
This case was nearly identical with the present, as re- 
spects the claim of the adjoining proprietor to the 
title of the land in Water street and on the river bank. 
Haight contested the right of the city to control the 
wharf along said street, claiming, by virtue of his fee- 
simple title, the right to erect a private wharf and to 
receive the emoluments thereof. His claim was over- 
ruled, and on the question of title, the court said: 
* According to the case of McManus y. Carmichael, 
then, Haight owns the soil to high-water only. But 
here is interposed the argument, that this land is not 
held under the United States by the usual manner of 
grants, that is, by patent, after a survey, and describ- 
ed by section, town and range. This is true; but yet 
it will not affect the extent of the complainant’s right. 
The grant to the half-breeds was to them as persons, 
and not as a political body. The political jurisdiction 
remained in the United States. Had the grant been 
to them as a political society, it would have been a 
question of boundary between nations or states, and 
then the line would have been the medium jilum aquae, 
as it is now between Iowa and Illinois. * * The 
grant was to them as individuals—as tenants in com- 
mon—and is to be construed as any other grant or sale 
to individuals.”? The court then goes on to refer to 
various cases, to show that the government can not 
convey the land between high and low water on the 
public or navigable rivers, but that this space belongs 
to the state; citing Mayor of Mobile v. Eslava, 9 Por- 
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ter, 587; 5. C., 16 Peters, 232; Pollard’s Lessee v. Ha- 
gan, 3 How. 213. 

It is generally conceded that the riparian title at- 
taches to subsequent accretions to the land, effected by 
the gradual and imperceptible operation of natural 
causes. But whether it attaches to land reclaimed by 
artificial means from the bed of the river, or to sudden 
accretions produced by unusual floods, is a question 
which each state decides for itself. By the common 
law, as before remarked, such additions to the land on 
navigable waters belong to the crown; but as the only 
waters recognized in England as navigable were 
tide waters, the rule was often expressed as applicable 
to tide waters only, although the reason of the rule 
would equally apply to navigable waters above the 
flow of the tide; that reason being, that the public 
authorities ought to have entire control of the great 
passage ways of commerce and navigation, to be exer- 
cised for the public advantage and convenience. The 
confusion of navigable with tide water, found in the 
monuments of the common law, long prevailed in this 
country, notwithstanding the b differences exist- 
ing between the extent and topography of the British 
island and that of the American continent. It had the 
influence for two generations of excluding the admi- 
ralty jurisdiction from our great rivers and inland seas. 
And under the like influence it laid the foundation in 
many states of doctrines with regard to ownership of 
the soil in navigable waters above tide water, at vari- 
ance with sound principles of public policy. Whether, 
as a rule of property, it would now be safe to change 
these doctrines where they have been applied, as before 
remarked, is for the several states themselves to de- 
termine. If they choose to resign to the riparian pro- 
prietor rights which properly belong to them in their 
sovereign capacity, it is not for others to raise 
objections. In our view of the subject, the correct 
principles were laid down in Martin v. Waddell, 16 
Peters, 367; Pollard’s Lessee v. Hagan, 3 How. 212, 
and Goodtitle v. Kibbe, 9 How. 471. These cases re- 
lated to tide water, itis true; but they enunciate prin- 
ciples which are equally applicable to all navigable 
waters. And since this court, in the case of the Gen- 
esee Chief, 12 How. 443, has declared that the great 
lakes and other navigable waters of the country, above 
as well as below the flow of the tide, are, in the strict- 
est sense, entitled to the denomination of navigable 
waters, and amenable to the admiralty jurisdiction, 
there seems to be no sound ‘reason for adhering to the 
old rule as to the proprietorship of the beds and shores 
of such waters. It properly belongs to the states by 
their inherent sovereignty, and the United States has 
wisely abstained from extending (if it could extend) 
its survey and grants beyond the limits of high water. 
The cases in which this court seemed to hold a con- 
trary view depended, as most cases must depend, on 
the local laws of the states in which the lands were 
situated. In Iowa, as before stated, the more correct 

. Tule seems to have been adopted after a most elabo- 
rate investigation of the subject. 

The exhaustive examination of this question by the 
Supreme Court of Iowa in 1856, in the case of Mc- 
Manus v. Carmichael, 3 Iowa, 1, really leaves nothing 
to be said. The precise point was directly before the 
court, namely, whether the title of the riparian pro- 
prietor extends below high water, in the Mississippi 
River; and it was decided that it does not. This deci- 
sion has been followed by subsequent cases, especially 
the-cases of Haight v. The City of Keokuk, 4 Iowa, 
199, and Tomlin v. Dubuque R. R. Co., 32 Iowa, 106. 

But whatever may be the true rule on this vexed 
question, and whether we rightly comprehend the 
Iowa decisions or not, we have no doubt that the city 
authorities of Keokuk, representing the public, had 





the right to widen and improve Water street to any 
extent on the river side, by filling in below high water 
and building wharves and levees for the public accom- 
modation. By the charter of the city, passed Decem- 
ber 13th, 1848, it was provided: 

Sec. 14. That the city council shall have power * * 
to establish and constitute landing places, wharves, 
docks, and basins in said city, at or on any of the city 
property, and fix the rates of landing, wharfage, and 
dockage of all steamboats, boats, rafts, and other water- 
crafts, and of all goods, wares, merchandise, produce, 
and other articles that may be moored at, landed on, 
or taken from any landing, wharf, dock, or basin be- 
longing to said city. 

Sec. 16. That the city council shall have power * * 
to license and establish ferries across the Mississippi 
River from said city to the opposite shore, to fix the 
rates of the same. * * 

See. 22. The city council shall have exclusive power 
to establish and regulate the grade of wharves, streets, 
and banks along the Mississippi River, within the cor- 
porate limits of said city. 

And by a supplement, passed January 22d, 1853, it 
was provided: 

Sec. 7. The said city of Keokuk shall have the power 
to establish and regulate a wharf or wharves in said 
city, and more particularly to use the whole of Water 
street for said purpose. * * 

Although it should be conceded that the title of the 
plaintiff attached to the ground reclaimed and filled in 
by the city outside of the original high water, it was a 
bare legal title subject to the public easement and use, 
not only.for street purposes, but for the purposes of 
wharves, landings, and levees. A street bordering on 
the river, as this did according to the plan of the town 
adopted by the decree of partition, must be regarded 
as intended to be used for the purposes of access to 
the river, and the usual accommodations of navigation 
in such a connection. This subject is discussed in 
Haight’s case, where the court said: 

“One further thought, presented by the petitioner, 
should be noticed. Itis, that if this ground is dedi- 
cated to the public, it is as a street only; and that, if his 
rights are subject to the public uses, they are so sub- 
ject to the use of it only as a street or highway, and 
not as a wharf, and that it is named and called a street 
and nota wharf. He claims that the object of a street 
is for passage, for traveling over, and not to land or 
doposit goods upon. This is taking a very narrow and 
close view. The streets of a town are fairly subject to 
many purposes to which a highway in the country 
would not be. More regard should be paid to the ob- 
ject and purpose than to the name. The ways of a 
town would be of comparatively little use, if the citi- 
zens and traders could not deposit their goods in them 
temporarily, in their transit to the storehouse; and so 
of other things, and so it is of the wharf. If goods 
can not be deposited upon it in preparation for ship- 
ping them, or unladen upon it from boats and vessels, 
why is a town located near the river upon land which, 
in other respects, is inconvenient, and is expensive to 
grade, to bring into form and order, and to keep in re- 
pair, instead of upon an even prairie, requiring no 
such trouble and outlay?’ 

On the general question as to the rights of the public 
in a city street, we can not see any material difference 
in principle with regard to the extent of those rights, 
whether the fee is in the public or in the adjacent land 
owner, or in some third person. In either case the 
street is legally open and free for the public passage, 
and for such other public uses as are necessary ina 
city, and do not prevent its use as a thoroughfare, such 


as the laying of water-pipes, gas-pipes and the like; and’ 


according to the laws of Iowa, (which must be taken to 
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govern the case), it may be occupied by those improved 
iron ways for public passage which modern skill has 
devised and which the advance of general improve- 
ment requires. It can not be denied that horse-rail- 
roads have contributed immensely to the public con- 
venience in furnishing a rapid, cheap and convenient 
means of communication between different parts of 
large towns, and have greatly promoted their increase 
and growth in wealth and population. By the accom- 
modation which they afford, the citizen can reside 
miles from his shop or place of business. Though at- 
tended with some inconveniences, they have greatly 
added to the efficiency of the public thoroughfares, 
and have more than doubled their capacity for travel 
and transportation. So, other railways coming to cities 
add greatly to their population and wealth, and furnish 
greatly increased facilities of communication with 
other portions of the country. 

In Iowa, by the act called the “ Right of Way Act,” 
found in the Code of 1851, sec. 735, it is declared that, 
“the County Court may also grant licenses for the con- 
struction of any canal or railroad, or any macadamized 
or plank road, or any other improvement of a similar 
character, or any telegraph line; to keep the same up 
for a period not exceeding fifty years, and to use for 


this purpose any portion of the public highway or - 


other property, public or private, if necessary; pro- 
vided, such use shall not obstruct the highway.”’ Iowa 
Revision of 1860, p. 206. 

By the construction given to this act by the supreme 
court of the state, railroads, especially when located 
and constructed under municipal regulation and con- 
trol, are not regarded as obstructions to a highway in 
the legal sense, nor as creating, when laid thereon, any 
injury to the proprietors of the adjacent lands, for 
which they are entitled to compensation. The cases 
referred to by the circuit court (which are given be- 
low) abundantly demonstrate this conclusion,:and no 
elaborate discussion of the subject is required from us. 
See Milburn v. Cedar Rapids, 12 Ia. 249-260; Clinton 
v. Cedar Rapids and Mo. R. R. Co., 24 Ia. 455; Tomlin 
v. Dubuque R. R. Co., 32 Ia. 106; Chicago, Newton and 
8. W. R. R. Co., 36 Ia. 299; Cook v. City of Burlington, 
386Ia. 357; Clinton v. Clinton and Lyon R. R. Co., 37 
Ia. 61; Ingraham e¢ al. v. Chicago, Dubuque and Minn. 
R. R. Co., 38 Ia. 669. 

The cases cited, it is true, are generally those in 
which the fee of the streets was in the cities respective- 
ly, as is commonly the case in Iowa. But in Haight’s 
case, in 4th Iowa, the very street now in question was 
under consideration, and the plaintiff had the same 
title as that of the plaintiff in the present case; and the 
principles laid down in all the later cases apply as well 
where the title of the soil is in the adjacent proprietor, 
as where it is in the city or a third party. And, as be- 
fore remarked, we can perceive no well-founded differ- 
ence in principle between the one and the other as to 
the rights of the public. 

The circuit court is clearly correct, however, in hold- 
ing that the construction of a permanent freight depot 
in Water street was an unauthorized and improper 
occupation of that street. It was a total obstruction 
of the passage; and this, as we have said, can not be 
created or allowed. It is subversive of, and totally 
Tepugnant to, the dedication of the street, as well as to 
the rights of the public. 

We also concur in the view taken by the circuit couri 
as to the reasonableness of the erection of the packet 
depot in the place where it is located. It is a necessary 
adjunct to the steamboat landing, and the use of the 
wharf and levee for the purposes of navigation, and 
does not occupy any portion of the original street. It 
is a public use of the river bank which is absolutely 
necessary to the use of the river as a navigable water. 





The erection of levees, wharves and other accommoda- 
tions on the very ground appropriated to such pur- 
poses by the original plat of the town, or, stronger 
still, on ground made and reclaimed from the bed of 
the river adjoining the street thus appropriated, and 
in enlargement thereof, is clearly within the powers of 
the city authorities, as laid down in the cases referred 
to. 

The judgment of the circuit court is affirmed. 

Mr. Justice MILLER, being interested in the result of 
the decision, did not sit in the case, and took no part 
in the discussion. 


NOTE.—In the lower court, judgment was given for the 
defendants, except the Clty of Keokuk and the Keokuk 
and Des Moines Valley R. R. Co., and against those defend- 
ants, so far as the occupancy of the street with a freight 
warehouse. The decision settles the question of riparian 
rights, so far as the United States, or its grantees by gift or 
purchase, claim an interest in the soil below high-water 
mark. Riparian owners take nothing by purchase below 
high-water mark; if the state chooses to permit them to 
claim more under rules of property “at variance with 
sound principles of public policy,” the United States can 
not, the court says, raise objections. In determining the 
right of the abutting lot-owner to bring ejectment against 
a railway company, if it lays its railway in the street with- 
out making compensation, the court say: ‘‘ We can not see 
any materia! difference in principle, with regard to the ex- 
tent of those rights, whether the fee is in the public, or in 
the adjacent land-owner, or in some third person.” The 
court place the right to use the street for steam railways 
on the same footing with the right to lay gas-pipes, water- 
mains, and horse-railways. 


BOOK NOTICES. 








THE RULE IN SHELLEY’S CASE IN PENNSYLVANIA.— 
Tabular Statements of the Decisions of the Supreme 
Court. By JOSEPH GROSS, of the Philadelphia Bar. 
Harrisburg: B.F. Myers, State Printer. 1877. 

The rule laid down in this celebrated case (1 Co. Rep. 
94), that, when the ancestor by any gift or conveyance 
takes an estate in freehold, and in the same gift or con- 
veyance an estate is limited, either mediately or im- 
mediately, to his heirs in fee or in tail, the word heirs 
is to be construed as a word of limitation and not of pur- 
chase, was adopted as part of the common law of the 
states, and still prevails in many of them. By statute 
it has been abolished in Massachusetts (1791 and 1863) ; 
New Jersey, as to devises of real property (1820); Mis- 
sissippi, as to real property (1822); New York (1830); 
Virginia (1849); Kentucky (1852); Ohio, as to wills 
(1854); Maine (1857); Michigan (1857); Tennessee 
(1858) ; Wisconsin (1858); Minnesota (1859); Connec- 
ticut (1866); Missouri (1866); Alabama (1867), and 
New Hampshire, as to wills (1867). 

The statement by Mr. Gross, in tabular form, of the 
decisions of the Supreme Court of Pennsylvania, was 
prepared as a graduating essay in the class of 1876 of 
the law department of the University of Pennsylvania. 
The care and diligence with which it was prepared, 
and the novel and handy form in which the adjudica- 
tions are presented, were recognized by the senate of 
that state, which, by an order of the 15th of February 
last, caused it to be printed for their use. It contains 
nine tables after the form of Mr. Hayes’ in his work on 
Estates Tail, showing the application and non-appli- 
cation of the rule by the supreme court. The first 
table contains the cases in which the rule was applied 
to the word “ heirs,” regarded in its technical mean- 
ing, ¢. e., as a word of limitation. The second, where 
the rule was not applied to the word “heirs.”” The 
cases in the third and fourth tables are where the rule 
was applied to the words “heirs” and “‘ heirs of the 
body;” and in the fifth table, where the rule was not 
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applied to these terms. Tables six and seven show the 
cases in which the rule was, and was not, applied to 
the word “issue,” and tables eight and nine to the 
words “ child ” or * children.” 





A TREATISE OF THE LAW RELATING TO THE POWERS 
AND DUTIES OF JUSTICES OF THE PEACE AND CON- 
STABLES IN THE STATE OF INDIANA. Conforming 
to the Statutes in force January 1, 1877, with the de- 
cisions of the Supreme Court relating thereto, and 
practical forms, etc. By ASAIGLEHART. Cincin- 
nati: Robert Clarke & Co. 1877. 

For the past twenty years McDonald’s Treatise has, 
with perhaps few exceptions, been accepted as the in- 
fallible guide in all actions before justices of the peace 
in Indiana. It was immediately after the new consti- 
tution and code of the state took effect, that this work 
was written and published. At that time the common- 
law forms of actions no longer existed in Indiana; the 
distinction between actions at law and suits in equity 
was abolished, and the law of the state in such a con- 
fused and inchoate condition, that the supreme court 
has been called upon to settle almost every conceivable 
question of practice and constitutional construction, 
involved by the change from old to new. That Judge 
McDonald’s work has had much to do with settling the 
practice in justices’ courts is very evident to the bar of 
Indiana. 

McDonald’s work was, as he states in his preface, 
founded upon the plan of Swan’s Ohio Treatise, and 
he availed himself to a very large extent of that excel- 
lent volume. Swan’s Treatise has reached its tenth 
edition, and could not fail to be of much value in the 
work of revising McDonald. 

Judge Iglehart, in referring to McDonald’s work, 
says: ‘“‘ Both in the pleadings and practice and alpha- 
betical digest the plan of the original treatise has been 
adopted; and much of the original matter has been 
used without change. But in all cases where, in the 
opinion of the author, the law as stated in the text of 
the old work is not the law at the present time, he has 
changed or added, as he deemed necessary, to give an 
accurate statement of the law as it is.’ The foregoing 
seems to be a very fair statement relative to the labors 
of Judge Iglehart on the work before us. 

It is now more than thirteen years. since McDonald’s 
Treatise was revised, and during that time laws have 
been enacted and decisions made, essentially affecting 
the subjects of which it treats, and requiring many 
modifications of the work. These changes have not 
escaped the notice of Judge Iglehart; and to incorpo- 
rate them in the text, much of the work has been care- 
fully re-written, and in many instances, new sections 
have been added. A new and very valuable feature of 
the work is a chapter on the subject of negligence. 
The notes and citations to decisions of the supreme 
court are sufficiently numerous, appear to have been 
selected with much care, and are to the point. The 
statutory references are all to the recent revision of 
1876 (Davis’), now cited by the supreme court, and in 
general use throughout the state. 

The writer of this has examined with much care 
some of the chapters, in order to ascertain the manner 
in which the editor has treated various questions 
which still continue to vex the profession. For ex- 
ample, the construction put upon the statute relative 
to mechanics’ liens for furnishing material or doing 
work under a contract is far from satisfactory. In 
Colter v. Frese, 45 Ind. 96, the supreme court held 
that a material-man who furnishes materials, not to the 
owner, but to the contractor, for the erection of a new 
building, can acquire and enforce a lien on the build- 
ing and the interest of the owner of the real estate on 
which the building stands, to the extent of the value of 





the materials furnished; and that such lien, if notice 
is filed within the time limited by the statute, is not 
defeated by the fact that the owner, before the filing of 
the notice of intention to hold the lien, has paid the 
eontractor in full for the work and materials. Judge 
Iglehart concisely states the law of this case, and very 
justly, but perhaps mildly,remarks: ‘“ This construc- 
tion works great inconvenience among contractors and 
owners building houses, but promotes the interests of 
material-men and sub-contractors.” 

The law relative to the rights and disabilities of mar- 
ried women is by no means satisfactorily settled. 
Judge Iglehart admits the rules are “‘ somewhat com- 
plicated.” Citing Smith v. Howe, 31 Ind. 233, he says: 
* She is liable to a proceeding in the nature of a bill in 
equity for contracts in reference to her real estate for 
her benefit, where the intention to charge is clear,” ete. 
In Capp v. Stewart, 38 Ind. 479, the court held that 
“a wife may have full knowledge that her husband is 
about building a house upon her ground, and she may 
consent thereto and approve thereof, but this gives the 
builder no right to acquire a lien upon the property.” 
The law relative to the contracts of married women in 
Indiana might be very justly epitomized as follows: 
Generally, they have all the rights of femes sole, and 
may claim all the disabilities of infants or insane per- 
sons. They may maintain actions against their own 
or any other woman’s husband on a contract entered 
into with them, but may successfully set up coverture 
as a defense to any action brought against them—even 
for professional services rendered to them person- 
ally,—in short, to use an illegal phrase, they may play 
the game of “ heads I win and tails you lose ”’ to their 
hearts’ content. The law virtually offers them a pre- 
mium to be dishonest, and not a few of them avail 
themselves of the privilege thus afforded. 

While retaining the valuable features of McDonald’s 
work, Judge Iglehart has added much that is new and 
indispensable, and his work seems to have been done 
in a thorongh and workmanlike manner. It is invalu- 
able, not only to justices of the peace, but to the pro- 
fession generally. 

The mechanical execution of the book is what might 
be expected of the publishers (Robert Clarke & Co.); 
it is excellent; the type is large and clear, and the 
paper and binding are all that could be desired. 

E. A. D. 


NOTES OF RECENT DECISIONS. 


NATIONAL BANK—BAILMENT—POWER OF NATION- 
AL BANK TO RECEIVE COLLATERAL SECURITY—LIA- 
BILITY OF NATIONAL BANK FOR THE LOSS OF BONDS 
DEPOSITED FOR SUCH PURPOSE—DEGREE OF CARE OF 
BaNK — DAMAGES — PROVINCE OF JuRY.—Third 
National Bank of Baltimore v. Boyd. Court of Ap- 
peals of Marryland; 4 Am. L. T. Rep. 212. To appear 
in 44 Md. Opinion by BarToL, C. J. The Third 
National Bank of Baltimore was organized under the 
National Currency Aet of 1864, ch. 106 The firm of 
W. A. B. & Co., of which W. A. B. was the senior 
member, was a large customer of the bank through 
which all the banking business of the firm was trans- 
acted, and from which it received accommodations as 
needed. On the 5th of February, 1866, the firm was 
indebted to the bank about $5,000, and W. A. B. volun- 
tarily proposed to the president of the bank to deposit 
with the bank about $37,000 in bonds, as collateral se- 
curity for his present and future indebtedness. Sub- 
sequently, as agreed between W. A. B. and the presi- 
dent of the bank, certain bonds and stocks were de- 
posited as collateral security for the payment of all 
obligations of W. A. B. and W. A. B. & Co. to the 
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bank, then existing, or that might be incurred there- 
after, with the understanding that the right to sell 
such collaterals, in satisfaction of such obligations, 
was vested in the officers ‘of the bank. Some of the 
bonds were subsequently withdrawn and others de- 
posited in their place. While these collaterals re- 
mained in the bank, the firm kept a deposit account 
with the bank, having an average amount of about 
$4,000 on deposit, and from time to time as it needed, 
obtained discounts ranging from $2,000 to $15,000, on 
the security of the collaterals; it sometimes owed the 
bank nothing, but left the bonds in its vault; at times 
when the firm wanted money for a very short time, it 
obtained it from the bank, on the security of these col- 
laterals, on what were called “ call loans,’”’ by checks. 
The officers of the bank consitlered the account of the 
firm a very desirable one, and the arrangement, by 
which every liability of theirs was secured by the col- 
laterals, very advantageous to the bank. The firm was 
not indebted to the bank subsequent to July, 1872, 
when it paid its last indebtedness; the bonds were not 
withdrawn, but left in the bank under the original 
agreement. Between Saturday evening, the- 17th, and 
Monday morning, the 19th of August, 1872, the bank 
was entered by burglars and certain of the bonds were 
stolen. By section 8 of the Act of Congress of 1864, 
ch. 106, a bank organized thereunder is authorized “‘to 
exercise all such incidental powers as shall be neces- 
sary to carry on the business of banking, by discount- 
ing promissory notes, drafts, bills of exchange, and 
other evidences of debt; by receiving deposits, by buy- 
ing and selling exchange, coin, and bullion; by loaning 
money on personal security, and by obtaining, issuing, 
and circulating notes according to the provisions of 
this act.” In an action by W. A. B. against the bank, 
to recover the value of the bonds which were stolen, 
it was held, 1. That the contract entered into by the 
bank was not a mere gratuitous bailment. The con- 
struction of this section was considered by this court 
in Wecklerv. First Nat. Bank of Hagerstown, 42 Md.581. 
[s.c. 2Cent. L. J., 471.] This precise question, however, 
did not arise in that case. There the attempt was made 
to hold the bank responsible for alleged fraudulent rep- 
resentations made by its teller in the sale of bonds of the 
Northern Pacific Railroad Company, which the narr. 
alleged the bank was engaged in selling on commis- 
sion. It was decided that “the business of selling 
on commission was not within the scope of the powers 
of the corporation,’”? under the act of Congress to 
which we have referred. It was further held that the 
defense of ultra vires was open to the bank under the 
decision in “‘ The Steam Navigation Co. v. Dandridge, 
8G. & J. 318, 319; and consequently that the bank was 
not responsible for any false representations made by 
its teller to the plaintiff, whereby she was induced to 
purchase the bonds in question.”” There is very strong 
ground, both upon reason and authority, in support of 
the proposition that a national bank, deriving its ex- 
istence and exercising its powers under the act of 
Congress referred to, is not authorized to enter into a 
contract as a mere gratuitous bailee, by receiving on 
special deposit, for safe keeping merely, coin, jewelry, 
plate, bonds, or other valuables. Such a contract does 
not appear to be authorized by the terms of the 8th sec- 
tion as a transaction “ within the ordinary course and 
business of banking or incident to it,’ and has been 
decided by the Supreme Court of Vermont to be unau- 
thorized by the law, and beyond the scope of the cor- 
porate powers. Wiley v. First National Bank of Brat- 
tleboro’, 47 Vt. 546. The very well considered opinion 
by Judge Wheeler in this case will be found in The 
American Law Register, N. S., vol. 14, p. 342, accom- 
panied by an able note from the pen of Judge Redfield, 
in which the cases are collected and reviewed. [See 








also 2 Cent. L. J., 271, note; 366.) In the case of The First 
National Bank of Lyons v. The Ocean National Bank, 60 
N. Y. 278, and reported in 2 Cent. L. J., 267, the court of 
appeals of New York have recently made a similar de- 
cision. 2. The bank had power to enter into the con- 
tract, it being within the terms of the act of Congress* 
To accept such collateral security for existing debts, 
and for future Joans and discounts, is a transaction 
within the usual course of the business of banking, 
and incident thereto, and therefore within the terms 
of the act of Congress. The power of national banks 
to receive such deposits was distinctly recognized by 
the Supreme Court of Vermont, and the court of ap- 
peals of New York in the cases before cited, and has 
never been questioned. See also, Erie Bank v. Smith, 
3 Brewst. 9; Maitland v. Citizens’ Nat. Bk., 40 Md. 
540. 3. The original contract of bailment being valid 
and binding, the obligation of the bank for the safe 
eustody of the deposit did not cease when the plaintiffs 
debt had been paid. 4. The defendant was respon- 
sible, if the bonds were stolen in consequence of its 
failure to exercise such care and diligence in their cus- 
tody or keeping, as at the time banks of common pru- 
dence, in like situation and business, usually bestowed 
in the custody and keeping of similar property belong- 
ing to themselves; the care and diligence ought 
to have been such as was properly adapted to the pre- 
servation and protection of the property, and should 
have been proportioned to the consequence likely to 
arise from any improvidence on the part of the de- 
fendant. 5. The proper measure of damages was the 
market value of the bonds at the time they were 
stolen. In a case of this kind, the measure of dam- 
ages is the value of the property lost; the only ques- 
tion is at what time is this value to be computed. Its 
value not being fixed and permanent, but liable to 
fluctuate, the time fixed for ascertaining it may be- 
come of much importance, and has been the subject of 
considerable discussion in the courts, and the deci- 
sions are by no means uniform. In Maryland, the 
measure of damages in trover is ordinarily the value 
of the property at the time of the conversion; Hep- 
burn v. Sewell, 5 H. & J. 211; Sterling v. Garritee, 18 
Md. 468; and the same rule may, by analogy, be ap- 
plied to the present case. Here the ground of the ac- 
tion is the alleged breach of the contract of bailment, 
by reason of the failure on the part of the bank to 
exercise due care in the custody of the bonds, 
whereby they were lost; the true measure of dam- 
ages would seem to be their market value, com- 
puted at that time. This question arose in Baltimore 
Marine Ins. Co. v. Dalrymple, 25 Md. 244. In that 
ease there was a pledge or hypothecation of stock as 
collateral; the contract of bailment having been broken 
by the illegal sale of the stock by the bailee, the other 
party being cognizant of the breach waited for two 
years, and the stock having risen in the market de- 
manded the same, offering to redeem, and claimed that 
the value of the stock should be computed at the time 
of his demand. But it was held that the measure of 
damage was its value at the time of the breach. In 
Maury & Osbourn vy. Coyle, 34 Md. 235, it was ruled 
or that the plaintiff was entitled torecover the value o 

the bonds deposited, ascertained at the date they were 
demanded. But that case is not applicable here; there 
was no evidence of the time when they had been lost, or 
that they had changed in value; and the contract there 
sued on was not the same as this. In that case, by the 
contract of bailment, the bailee had the option to re- 
turn the securities deposited, or their value in money, 
on demand. In this case, the legal obligation of the 
bailee was to keep the bonds of the appellee safely, 
and to return them to him when the contract ended. 
Strictly this obligation could not be discharged by the 
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payment to the appellee of their value in money; after 
the bonds had been lost, and it had become impossible 
to return them, there was no necessity for a demand, 
and when made, it could have no significance or effect 
in determining the rights of the parties; these had 
become fixed when the breach occurred by the loss of 
the bonds, and, in our judgment, the proper measure 
of damages is their value computed at that time. 








RECENT LEGISLATION. 
MISSOURI LEGISLATURE—SESSION OF 1877. 


AN ACT to promote the arrest of criminals. 

Be it enacted by the General Assembly of the State of 
Missouri, as follows: ’ 

SECTION 1. Whenever the county court of any coun- 
ty in this state, or any two justices thereof in vacation, 
shall be satisfied that any felony has been committed 
in said county, such court or justices may, at their dis- 
cretion, offer a standing reward of not exceeding one 
hundred dollars for the apprehension and arrest of the 
person or persons committing the same. 

Src. 2. All rewards offered in pursuance of the pro- 
visions of this act shall be paid out of the county treas- 
ury; but in no instance shall any reward or part there- 
of be paid to any person or persons who may be en- 
titled thereto until final conviction of the defendant. 

Approved April 14th, 1877. 


AN ACT to prevent the mutilation or alteration of an 
instrument of writing, with intent to cheat or de- 

a another, and to provide a punishment there- 

‘or. 

Be it enacted by the General Assembly of the State of 
Missouri, as follows: 

SECTION 1. Every person who, with intent to cheat 
and defraud, shall mutilate or alter any instrument of 
writing, after the same has been signed by another, 
and who shall by such mutilation or alteration change 
the character of said instrument, or change the liabil- 
ity, in any manner, of the person or persons signing 
the same, shall be deemed guilty of a felony, and upon 
conviction thereof shall be punished by imprisonment 
in the penitentiary for a term of not less than two nor 
more than five years. 

Approved April 13th, 1877. 


AN ACT to amend section 18 of chapter 179 of the 
General Statutes of Missouri; said chapter being en- 
— “Of the claim and delivery of personal prop- 
erty. 

Be it enacted by the General Assembly of the State 
of Missouri, as follows: 

SECTION 1. Section 18 of chapter 179 of the General 
Statutes is hereby amended by striking out after the 
word “ defense,” in the first line, all the words of said 
section, as follows: ‘‘ The judgment shall be that the 
plaintiff recover the said property, with damages, for 
the taking and detention, or detention thereof, and all 
injuries thereto, with costs of suit;”? and insert in lieu 
thereof the following words: ‘And have the property 
in his possession, the court or the jury shall assess 
the value of the property, and the damages for all in- 
juries to and for the taking and detention, or the de- 
tention of the same; and the judgment shall be against 
the defendant and his securities, that he or she return 
the property, or pay the value so assessed, at the elec- 
tion of the plaintiff, and also pay the damages so as- 
sessed and costs of suit; and in all cases the property 
shall be presumed to be with the party who should 
have it, until the contrary be shown;” so that said sec- 
tion, as amended, shall read as follows: “Section 18. 
If the defendant fail in his defense, and have the prop- 
erty in his possession, the court or the jury shall assess 











the value of the property and the damages for all in- 
juries to and for the taking and detention, or the de- 
tention of the same; and the judgment shall be against 
the defendant and his or her securities, that he or she 


return the property or pay the value so assessed, at 


the election of the plaintiff, and also pay the damages 
so assessed and costs of suit; and in all cases the prop- 
erty shall be presumed to be with the party who should 
have it, until the contrary be shown.” 

Approved April 12th, 1877. 


AN ACT entitled “ An Act to amend section 39 of chap- 
ter 180 of the General Statutes of Missouri, in rela- 
tion to appearances, pleadings, adjournment and 
consolidation of actions.”’ 

Be it enacted by the General Assembly of the State 
of Missouri, as follows: 

SECTION 1. Section 39 of chapter 180 of the General 
Statutes of Missouri is hereby amended by inserting 
after the word “ case,” the last word in the fourth line 
thereof, the following words: “or charge against the 
defendant;” and by inserting after the word “ trial,” 
in the seventh line thereof, the following words: “on 
examination ;”’ and by inserting after the word “same,” 
in the thirteenth line thereof, the following words: 
** and in criminal cases or examinations, if the offense 
be bailable, require the defendant to enter into a re- 
cognizance for his appearance forthwith before the 
justice to whom the cause or examinations are sent; 
and in default of such recognizance, or if the offense 
with which the prisoner is charged be not bailable, 
then to commit him to the common jail of the county, 
to await the order of such justice for his production ;” 
so that said section, as amended, shall read as follows: 
“ Section 39. If, upon the appearance of the parties, or 
the return of process, in any civil or criminal case 
wherein the justice may have jurisdiction, the -defend- 
ant shall, before the jury is sworn or trial submitted to 
the justice, or any examination of the case or charge 
against the defendant is gone into, make affidavit that 
the justice, before whom the same is pending, is a ma- 
terial witness for such defendant, without whose testi- 
mony he can not safely proceed to trial or examina- 
tion, or that he is near of kin to the plaintiff or party 
complained of being dead, injured or wronged (stating 
therein what degree), or believes that he, the defend- 
ant, can not have a fair trial or examination before 
such justice,—said justice shall immediately hand over 
to some justice in his county the original papers in the 
cause, and a transcript of his docket, containing the 
entries made in the same; and in criminal cases or ex- 
aminations, if the offense be bailable, require the de- 
fendant to enter into a recognizance for his appear- 
ance forthwith before the justice to whom the cause or 
examination is sent; and in default of such recogni- 
zance, or if the offense with which the prisoner is 
charged be not bailable, then to commit him to the 
common jail of the county, to await the order of such 
justice for his production. Such justice, to whom any 
papers shall be transmitted, shall proceed in such case 
as if the same had been originally instituted before 
him; but in no case shall a cause or examination be 
removed a second time. When the said justice be- 
comes possessed of the case, he shall cause the parties 
thereto to be notified when the same is set for trial or 
examination. 

Approved April 9th, 1877. 








AN ACT to amend sections eighteen (18) and twenty- 
six (26), chapter one hundred and eighty-nine (189), 
General Statutes of Missouri, entitled “ 
and Tenants.” 

Be it enacted by the General Assembly of the State 
of Missouri, as follows: 
SECTION 1. That section eighteen (18), chapter one 
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hundred and eighty-nine (189,) General Statutes of 
Missouri, entitled “‘ Of Landlords and Tenants,” be- 
ing section eighteen (18), of chapter eighty-five (85), 
Wagner’s Statutes, shall be and the same is hereby 
‘amended to read as follows: Sec. 18. Every landlord 
shall have a lien on the crops grown on the demised 
premises in any year for the rent that shall accrue for 
such year, and such lien shall continue for eight 
months after such rent shall become due and payable, 
and no longer. When the demised premises or any 
portion thereof are used for the purpose of growing 
nursery stock, a lien shall exist and continue on such 
stock until the same shall have been removed from the 


premises and sold, and such lien may be enforced by | 


attachment in the manner hereinafter provided. 

Src. 2. That section twenty-six (26) of the afore- 
said act shall be and the same is hereby amended to 
read as follows: Sec. 26. When any person who shall 
be liable to pay rent, (whether the same is due or not, 
or whether the same be payable in money or other 


thing, if the rent be due within one year thereafter), . 


intends to remove or is removing, or has within thirty 
days removed, his property from the leased premises, 
or shall in any manner dispose of such crop, or at- 
tempt to dispose of the same, so as to endanger, hinder 
or delay the landlord from the collection of his rent, 
or when the rent is due and unpaid, the person to 
whom the rent is owing, may, before a justice of the 
peace, or the clerk of a court of record, having juris- 
diction of actions by attachments in ordinary cases, 
of the county in which the premises lie, make affidavit 
-of one or more of the facts aforesaid, and that he be- 
lieves, unless an attachment issue, he will lose his 
rent; whereupon such officer shall issue an attach- 
ment for the rent against the personal property, in- 
cluding the crops grown on the demised premises of 
the person liable for the rent; but no such attachment 
shall issue until the plaintiff has filed with the officer 
the instrument of writing, statement or petition, 
upon which he sues, in the manner provided by law in 
actions by attachment, and given bond in double the 
amount sued for with good security to the defendant, 
to indemnify the defendant if it appear the attachment 
has been wrongfully obtained. 
Approved April 2d. 1877. 
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ILLINOIS LEGISLATURE—SESSION OF 1877. 


An AcT to amend section five (5) of an act entitled 
“An Act concerning fees and salaries, and to classify 
the several counties of this state with reference 
— approved March 29, 1872; in force July 1, 





SECTION 1. Be it enacted by the people of the State 
of Illinois, represented in the General Assembly, That 
section five (5) of an act entitled ““An Act concern- 
ing fees and salaries, and to classify the several coun- 
ties of this state with reference thereto,” approved 
March 29, 1872, be and the same is hereby amended so 
astoread as follows: “Section 5. Judges of inferior 
courts of record in towns and cities shall be allowed, 
and receive in lieu of all other fees, perquisites or 
benefits whatsoever, in cities or towns having a popula- 
tion not exceeding five thousand (5,000) inhabitants, 
five hundred dollars ($500); and in cities or towns 
having more than five thousand (5,000) inhab- 
itants, fifteen hundred dollars ($1,500), to be paid 
out of the city or town treasury: Provided, That, in 
cities having a population of one hundred thousand 
(100,000) or more, the city or common council may 
give such additional compensation, to be paid out of 
the city or town treasury, to the judge or judges of 
such court, as shall be deemed reasonable, not exceed- 
ing a sum sufficient to make the entire salary five 
thousand dollars ($5,000); which additional compen- 





sation shall be fixed prior to the election of such 
judge or judges, and shall be provided for in the an- 
nual appropriation ordinance of each year, and shall 
not be increased or diminished during the term of 
office of such judge or judges. County judges shall 
be allowed such salary as shall be fixed by their re- 
spective boards, to be paid out of the county treas- 
ury.”’ 
Approved May 11, 1877. 





AN ACT to prohibit any city, town or village in this 
state from sooemeing from the county treasury a 
greater proportion of the surplus fund or tax, than 
shall be received by any other city, town or village 
within the same county. 

SECTION 1. Be it enacted by the People of the State 
of Illinois, represented in the General Assembly, That 
no city, town or village within any county in this state 
shall be entitled to, or shall receive from the county 
treasury of such county, any greater proportion of 
surplus of all taxes which may be collected for county 
purposes, than any other city, town or village within 
the county. 

Src. 2. Nor shall any such city, town or village be 
entitled to, or receive from the county treasury any 
greater drawback of its proportion of the taxes paid 
into the county treasury by reason of any appropria- 
tion by the county board out of the county treasury 
for the making and repairing of roads and highways, 
the building and repairing of bridges in such county, 
without any such city, town or village within such 
county, than is now allowed by law to all other cities, 
towns and villages within the same county. Any acts 
or parts of acts conflicting with this act are hereby 
repealed. 

Approved May 4, 1877. 





AN ACT to amend section two (2) of an act entitled 
* An Act to provide for the assessment and taxation 
of bridges across navigable waters on the borders of 
this state,”? approved and in force May 1, 1873. 
SECTION 1. Be it enacted by the people of the State 

of Illinois, represented in the General Assembly, That 
section two (2) of an act entitled “An Act to provide 
for the assessment and taxation of bridges across navi- 
gable waters on the borders of this state,” approved 
and in force May 1, 1873, be so amended as to read as 
follows: 

Src. 2. In.default of the payment of any such tax 
assessed against any such bridge company, as afore- 
said, such bridge structure and approaches thereto, so 
far as the same are located within this state, together 
with the land on which the same is located, as de- 
scribed by the assessor, and the franchise belonging 
thereto, shall be sold for such tax at the same time and 
in the same manner as other real estate shall be sold 
in such county for delinquent tax; and any county, 
city, town, school district, or other municipal corpora- 
tion, interested in the collection of the tax levied upon 
such bridge, may become the purchaser at such sale, 
or at any sale of such property under judgment recov- 
ered upon or to force the collection of such tax; and if 
the property so sold is not redeemed, may acquire, 
hold, sell and dispose of the title thereto. 

Approved May 3d, 1877. 

SECTION 1. Be it enacted by the people of the State 
of Illinois, represented in the General Assembly, That, 
in any and all cases where different. persons have 
the right to use, in separate or distinct quantities or 
proportions, the water or water-power furnished by 
a dam across any river in this state, it shall be law- 
ful for such persons and the owner or owners of such 
dam and water-power to fix and determine upon some 
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fair, impartial and reasonable mode and manner, by 
a system of weirs, or weirs and floats, or other rea- 
sonable plan of measuring and delivering to each per- 
son entitled to use the water or water-power 
furnished by such dam, his just share or proportion 
thereof; which regulation, when made and acknowl- 
edged by such persons and the owner or owners of 
such dam and water-power, and recorded in the re- 
corder’s office of the county in which such dam is sit- 
uated, shall be binding upon all persons entitled to 
use the water or water-power furnished by such dam; 
and in case any such dam is owned by a corporation, 
such corporation may, by by-laws or resolution entered 
upon a book kept by the corporation and subject to 
the free inspection of all persons interested, make 
such regulations: Provided, however, That in all 
cases the regulations made for measuring and deliver- 
ing such water or water-power shall fairly and impar- 
tially apportion the same to each person entitled to 
the same, according to his just share thereof; and 


- provided further, That nothing in this act contained 


shall be construed to impair any covenant, contract 
or agreement heretofore executed to any person or 
corporation, for water or water-power, or their legal 
rights thereto. 

Approved May 11, 1877. 





ABSTRACT OF DECISIONS OF ST. LOUIS 
COURT OF APPEALS. 


April Term, 1876. 





Hon. Epwarp A. LEwis, Chief Justice. 
“ ang fh } Associate Justices. 


CONVERSION—TITLE BY POSSESSION OF ICE ON THE 
RIVER.—Where plaintiffs, in an action for the conver- 
sion of property by defendant, offer evidence tending to 
prove that they were in lawful possession of a quantity of 
ice, not yet removed from the river, but which plaintiffs 
had marked and staked off, and expended money upon for 
the purpose of preserving it fit for use and valuable as a 

cial dity, they should be allowed to go to 
the jury with their case ; and if the jury are satisfied of the 
truth of the testimony offered in their behalf, plaintiffs are 
entitled torecover. Where the facts are established by the 
evidence as above, it is error to sustain a demurrer to the 
evidence. Judgment reversed. Opinion by BAKEWELL, 
J.—Hicky v. Hazard. 

POSSESSION AS EVIDENCE OF OWNERSHIP OF PERSON- 
ALTY—JURY WEIGHS THE EVIDENCE — PRACTICE AND 
PLEADING.—In a suit growing out of the attachment of 
property claimed by a third person, where there is evi- 
dence tending to sustain his claim, and also evidence 
tending to prove that his rights were Only colorable and 
for the purpose of defrauding the creditors of the party in 
actual possession, the jury are to determine the value of 
conflicting testimony, and this court will not undertake to 
say whether witnesses for plaintiff or defendant were 
best entitled to belief. Where there was new matter in 
the answer to which there appears to be no reply, and 
such new matter was treated by the trial court 
as denied, though we might properly affirm the judg- 
ment against plaintiff in error, as no point was made in 
regard to this matter, it will be treated here as though 
the new matters were properly denied. The instructions 
given were substantially correct, and supported by evi- 
dence. The instructions refused did not properly present 
the law. There was no error in overruling or sustaining 
objections to evidence. Judgment affirmed. Opinion by 
HAYDEN, J.—Zallee v. Hilger. 

TRIAL BY REFEREE—FINDING TREATED AS VERDICT OF 
JuRY.—The report of a referee will not be disturbed, if 
there is any evidence to support it. The referee is not 
conclusively bound by the testimony of plaintiff as to the 
amount he has received from defendant, where by the care- 
less oral statements of the witness it would appear that 








the amount received was greater than appeared by other 
evidence. We can not say there was no evidence that the 
amount, found by the referee in this case as the balance 
due plaintiff, was the correct amount. Judgment affirmed. 
Opinion by BAKEWELL, J.— Wood v. Staats Zeitung. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF MISSOURI. 


April Term, 1877. 


Hon. T. A. SHERWOOD, Chief Justice. 
me Wo. B. NaPTON, 
“ bag hued Associate Justices. 
. H. 4 
“JOHN W. HENRY, 





INDICTMENT — DRAM-SHOP LICENSE.— Where the law 
legalizes the sale of intoxicating liquors by more than one 
form of license (as, for instance, a dram-shop license, or 
by a dealer in drugs), the indictment must, at least in gen- 
eral terms, negative both licenses. (State v. Brown, 8 Mo. 
210.) In this case the offense was charged under the 
statute of 1874.—State v. McBride. 


INDICTMENT—CRIMINAL PRACTICE.—The fact of the ac- 
quittal of one of several defendants, jointly indicted for 
the same crime, is not admissible in evidence upon the 
trial of another. (State v. Phillips and Ross, 24 Mo.475.) The 
refusal of an instruction, which might properly be given, 
is not error if the same law is given in other instructions, 
The Supreme Court will examine the whole record in cap- 
ital cases, although there be no brief nor assignment of 
errors filed.—State v. Orr. 

INDICTMENT — CRIMINAL PLEADINGS AND PRACTICE.— 
Although at common law it was necessary to aver in the 
indictment upon what part of the body a mortal wound 
was inflicted, it was not necessary to e the fact as 
charged. An indictment which charges that “defendant, 
etc., with a gun and leaden bullets, etc., did shoot, etc., 
in and upon divers places of tke body” of the deceased, 
is a good indictment under sec. 27, ch. 1090, Wagner’s 
Statutes, which provides that an indictment shall not 
be invalid because of the omission “of an averment not 
necessary to be proved.—State v. Edmonson. 


CONSTITUTIONAL LAW—SALARIES OF STATE OFFICERS.— 
Prof. Riley, State Entomologist, applied for a writ of man- 
damus directing the state officer to issue his warrant for 
the professor’s salary; Held, that the writ be denied; that 
sections 20 and 43 of article 4, and section 19 of article 10, 
of the state constitution, render invalid all acts of the 
General Assembly appropriating money for the payment of 
salaries of state officers, unless such acts shall have been 
passed within two years; and that even where the statute 
continues the officer in office, he has no legal claim for 
payment of his salary. (S. & J. Board of Public Schools 
v. Patton, 62 Mo. 444.)—Ez parte The Mo. State Board of 

griculture. 


INDICTMENT — CRIMINAL Law.—Where the defendant 
provoked a rencounter with deceased, and in the evening 
of the same day, several hours afterwards, returned to the 
lace where the difficulty had occurred, and shot and killed 
deceased without any new affray, or other provocation, the 
offense is murder in the first degree. Instructions on the 
subject of insanity ought not to be given where there is no 
evidence to sustain them. The alleged seduction of de- 
fendant’s daughter by deceased can not be admitted, where 
there is no proof that defendant knew of the fact, and no 
proof that he did the killing because of it. Where a juror 
upon the voir dire said he had not formed or expressed 
any opinion as to the guilt or innocence of the defendant, 
but it was proved upon motion for a new trial that, before 
he was called as a juror, he had said (referring to the case 
against defendant): “There are so many cases coming 
here on change of venue, that some of them ought to be 
strung up;” and, “I have heard something about the 
murder, or I have heard about it, and damn Taylor, he 
ought to be hung;” and, “I understand there is a man to 
be tried here at this term for murder, and from what I 
hear, he ought to be hung, or, will be hung,” the judgment 
of conviction must be reversed. And the question whether 
a new trial should have been granted, does not depend 
upon whether the juror was competent or not, but upon 
other reasons, viz., the right of defendant to a panel of 
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forty seine men, and upon the fact that he might 
have challenged this juror, if his declarations had been 
known before the trial.—State v. Taylor. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF WISCONSIN. 


January Term, 1877. 


Hon. E. G. RYAN, Chief Justice. 


> ag og } Associate Justices. 


FORGERY.—1. The false making, with fraudulent intent, 
of an instrument in the general form of a bank check, re- 
questing the bank to “ pay W. G. C., Jr., or bearer, one fifty 
dollars in current funds,” constitutes the crime of forgery 
under sec. 1, ch. 166, R. S. 2. At the left upper corner of 
the check were the figures $150.00. Whether this would 
authorize the court to supply the words “hundred and” 
between “ one” and “ fifty ” in the body of the instrument, 
quaere: but the check at least calls for the payment of fifty 
dollars. 3. The check is apparently a valid obligation, and 


would create a liability if genuine, and therefore had a | 


tendency to defraud. Opinion by COLE, J.—State v. Coyle, 
Jr. 


RESCISSION OF CONTRACT.—1. Upon the sale of a ma- 
chine designed for a special use, whether it be an absolute 
sale with express or implied werranty, or a sale on trial, 
the vendee must return or offer to return the machine 
within a reasonable time, if he wishes to rescind the con- 
tract on the ground that the machine is not well adapted 
to use. 2. The question as to what isa reasonable time 

. is generally for the jury; yet the delay may be so long that 
the court will, as matter of law, hold the offer to return 
too late. 3. Where the trial is without a jury, this court, 
on appeal, reviews the evidence. Opinion by Lyon, J.— 
Paige v. McMillan. 

ABORTION — EVIDENCE—DYING DECLARATION.—1. In a 
criminal action for producing the death of a pregnant 
woman in attempting to perform an abortion upon her, it 


may be shown that deceased visited defendant’s house _ 


shortly before her death, and evidence may be given of 
conversations between the deceased and the witness oc- 
curring about the time of such visits; but such evidence 


shall only be considered as tending to show the intention | 


with which the deceased visited the defendant. 2. The 
clause in the bill of rights whieh gives the accused the 
right “to meet the witnesses face to face’’ does not ex- 
clude the dying declarations of the person whose death is 
the subject of the charge, in respect to the circumstances 
of death. Opinion by COLE, J.—State v. Dickinson. 


PLEADING — TRUSTS.—1. When the complaint alleges 
facts showing that defendant holds a certain sum of money 
in trust for the plaintiff and another person, and that each 
of said cestuis que trust is entitled to an aliquot part of the 
amount, and the trust is not denied, it is not necessary to 
make the other cestui que trust a party. 2. A mother, with 
minor children, being sick, conveyed land to defendant 
(who was her mother) in pursuance of an understanding 
that defendant should take the title in trust for such chil- 
dren; but by mistake the trust was not expressed in the 
deed, for which no consideration was paid; and afterwards 
defendant conveyed the land to bona fide purchasers and 
received the proceeds of sale. Held, that such proceeds in 
defendant’s hands are charged with a trust in favor of the 
children. Opinion by COLE, J.—Hubbard v. Burrell. 

PLEADING — ADVERSE POSSESSION — EVIDENCE.—1. In 
an action for damages to real property caused by defend- 
ant’s breach of contract in the manger of locating and 
building its road thereon, where the complaint alleges 
plaintiff's title in fee simple, a general denial puts such title 
inissue. 2. Actual adverse possession of the premises by 
plaintiff alone, or with his co-tenant, for more than ten 
years under claim of title exclusive of any other right, 
founded upon a deed which purported to convey to such 
occupant an undivided half of the premises, heid sufficient 
to establish his title to such undivided half. 3. Plaintiff 
put in evidence a deed from his co-tenant, executed before 
the commencement of the action, purporting to convey to 
him an undivided half of certain other premises, with 
proof that the instrument was intended to convey such co- 
tenant’s undivided half of the premises here in question; 











and also a deed executed by the same grantor since the 
commencement of this action, designed to correct the 
error in his former conveyance, and purporting to convey 
his undivided half of the premises in dispute. Held, that 
the latter deed was properly admitted in evidence; that it 
cures the defect in the former deed, and the plaintiff's 
rights are the same as though such former deed had been 
correctly drawn. Opinion by Lyon, J.—Hutchinson v. C. 
§ N. W. R. R. Co. 

FAILURE TO PERFORM AS AGREED—DAMAGES.—1l. If 
one who has contracted to perform a certain work fails to 
perform it within the time agreed upon, or, where no 
specific time is named in the contract, fails to perform it 
within a reasonable time, the other party may treat the 
contract as rescinded, and will not become liable on quan- 
tum meruit by refusing to permit its further performance. 
2. If, within the time for performance (whether a specific 
or a reasonable time), the party who was bound to perform 
the work is refused permission to fulfill the contract on 
his part, he may recover quantum meruit. 3. In an action 
upon such a contract, where there is evidence from which 
the jury might find that plaintiffs offer to complete the 
work was made after the time for performance had expired, 
it is error to instruct them that, if defendant refused such 
offer, plaintiff may recover what the work done was reason- 
ably worth. Opinion by LYON, J.—Davis v. Hubbard. 


RIGHT OF WAY—DEED—CONSTRUCTIVE NOTICE—AD- 
VERSE POSSESSION.—1. Where the owner of several adja- 
cent lots in the conveyance of one of them grants a right 
of way thereto (not being a way of.necessity) over the 
next adjoining lot, such grant is inoperative as against one 
to whom he sells and conveys such adjoining lot, unless 
the latter has actual or constructive notice of the grant. 2. 
Where the deeds of the two lots are made and delivered on 
the same day, and are subsequently both recorded on the 
same day, and there is no such use of the property at the 
time as would charge a purchaser of either of the lots with 
notice of the existence of an easement therein, such pur- 
chaser takes without constructive notice of the easement so 
granted. 3. To establish an easement by prescription, it 
must be shown, not only that it has been enjoyed uninter- 
ruptedly the requisite length of time, but that the user 
was adverse and not permissive. 4. No user of land by a 
third person, not injurious to the reversion, will create an 
easement therein as against the owner of the fee, where, 
during the whole period of such user, the land has been in 
the possession of a tenant for life or years. Opinion by 
LYOn, J.—Pentland v. Keep. 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF TENNESSEE. 


April Term, 1877. 
[From advance sheets of 9 Heiskell’s Reports.] 


Hon. JAMES W. DEADERICK, Chief Justice. 
‘© PETER TURNEY, 
** THOMAS J. FREEMAN, 
** ROBERT MCFARLAND, 
“ J. L. T. SNEED, 


DOWER—VENDOR’S LIEN.—A vendor’s lien for unpaid 
purchase-money is superior to the widow’s right of dower. 
Opinion by DEADERICK, J.— Boyd v. Martin, p. 382. 

LIMITATIONS—NEW PROMISE.—A mere payment upon a 
debt, without other acknowledgment, is simply an ac- 
knowledgment of indebtedness to the extent of such pay- 
ment, and is no new promise to pay the remainder. Opin- 
ion by DEADERICK, J.—Lock v. Wilson, p. 784. 


PRACTICE—PLENE ADMINISTRAVIT—BURDEN OF PROOF. 
—In an issue on the plea of plene administravit, the burden 
of showing assets is upon the plaintiff. Citing 11 Vin. Ab. 
349; 2 Phil. Ev. 295; 6 Com. Dig. 311. Opinion by SNEED, 
J.—Gilpin v. Nooe, p. 192. 


BANK—DEPOsIT.—If a teller receives money from a de- 
positor for deposit to his credit, without a deposit-ticket or 
pass-book, and by mistake credits the money to the wrong 
person, the bank is liable therefor to the depositor; though 
such act be contrary to the rules and general custom of the 
bank. Opinion by MCFARLAND, J.—Jackson Ins. Co. v. 
Cross, p. 283. 

SUPREME COURT—PRACTICE—FORMER ADJUDICATION.— 
A former judgment of reversal, in the Supreme Court, is 
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conclusive of nothing save that the cause was reversed. 
The opinion then declared as to the law is in no respect 
binding upon the court upon a subsequent appeal. Opin- 
ion by FREEMAN, J.—Bynum v. Apperson, p. 632. 


BILLS AND NOTES—INDORSER.—A third party who in- 
dorses a note before it has been indorsed and transferred 
by the payee, becomes a second indorser only; the payee 
is in legal contemplation the first indorser, though, in fact, 
he did not first write his name on the paper. Opinion by 
SNEED, J.—Binckley v. Boyd, p. 149. 


COMMON CARRIER—INEVITABLE ACCIDENT.—A carrier 
is not liable for the loss of goods caused by an unprece- 
dented flood, where no warning was received, sufficient to 
reasonably awaken apprehensions of danger. Citing M. & 
C. R. R. Co. v. Reeves, 10 Wall. 176; Denny v. N. Y. C. R. R. 
Co., 13 Gray, 481. Opinion by DEADERICK, J.—Lamont v. N. 
§ C. R. R. Co., p. 58. 

STATE — ARBITRATION—AWARD.—The state may divest 
itself of its sovereignty, and meet its citizens on equal 
terms, in referring matters in dispute to arbitrators; and 
such arbitration will be governed by the rules of law ap- 
plicable to private parties, and the state will thereby waive 
her reserved exemption from suits, so far as the award is 
concerned. Opinion by NICHOLSON, C. J.—State v. Ward, 
p. 100. 

INJURIES RESULTING IN DEATH—DAMAGES.—Where a 
wife sued as administratrix, for damages resulting from 
the death of her husband, an employee of the defendant, a 
railroad company, it was erroneous to instruct the jury 





that they might, in ing damages, consider “‘ the shock 
to the feelings of the mpi ” baa se by NICHOLSON, C. J. 
—Nashville § Chattanooga . Co. v. Stevens, p. 12. 


MUNICIPAL enact staenniiaie —A munici- 
pal corporation is not subject to garnishment at the suit of 
a creditor of one of its‘employees. Citing Bank v. Dibrell, 
3 Sneed, 379; Burnham v. Fordulac, 15 Wis. 193; Chicago v. 
Hasley, 25 Ils. 596 ; Baltimore v. Root, 8 Md. 102; Hawthorne 
y. St. Louis, 11 Mo. 59. Opinion by SNEED, J.—Memphis v. 
Laski, p. 511. 

TAXATION — ASSESSMENT — PUBLIC IMPROVEMENTS.— 
An assessment for the new paving of a street in a city, 
made alone upon the lots fronting on the streets to be im- 
proved, in proportion to their frontage, is unconstitutional 
and absolutely void. Citing Chicago v. Larred, 34 Ills. 203. 
Opinion by FREEMAN, J.— Taylor v. Chandler, p. 349. 


ATTORNEY — LIEN—PRACTICE.—An attorney has a lien 
upon real estate recovered for his client, for the payment 
of his reasonable fees; and the court in the same case may 
declare such lien, but nothing more, if the client be sui 
juris; but if the client be under disability, a reference may 
be had to ascertain the amount of the fee, of proceedings 
under which the client must have actual notice. Opinion 
by MCFARLAND, J.—Perkins v. Perkins, p. %. 

PRINCIPAL AND SURETY—EVIDENCE—DECLARATIONS.— 
In an action upon a bond, against a surety, alleging cove- 
nants broken, the declarations of the principal, made after 
the breach complained of, are inadmissible. Citing 1 
Greenl. Ev. § 187; Snell v. McGavock, 1 Swan, 208; Trans- 
dale v. Phillips, 2 Swan. 384. Opinion by McFARLAND, J. 
— White v. German National Bank, p. 475. Wheeler v. State 
of Tennessee, p. 393. 

FRAUDULENT CONVEYANCE—STOCK OF GOODS.—A trust 
deed on a stock of goods in trade, reserving to the grantor 
the right to continue making sales in the usual course of 
business, and to replenish and increase the stock, etc., is 
fraudulent in law, and void. Citing Collins v. Myers, 16 
Ohio, 547; Edgell v. Hart, 9 N. Y. 213; Griswold v. Sheldon, 
4 Y. Y. 501; and overruling Hickman v. Perrin, 6 Cold. 135. 
Opinion by FREEMAM, J.— Tennessee Nat. Bank v. Ebbert, 
p. 153. 

FACTOR—CONVERSION.—A conversion, in the sense of 
the law of trover, is an appropriation of property to one’s 
own use, or exercising dominion over it.in defiance of the 
owner’s right; and the mere selling of goods, obtained 
from an unauthorized agent, without knowledge of the 
principal’s title, will not render a factor liable as for a con- 


“ version. Overruling Taylor v. Pope, 5 Cold. 413. Opinion 


by FREEMAN, J.—Roach v. Turk, p. 708. 
ARBITRATION—AWARD.—Where the terms of a submis- 
sion to three arbitrators provided as follows: “ And there- 
upon the three shall try the case upon the testimony and 
argument of counsel; it is further agreed, that the decision 


of the above referees shall be final ;” it was necessary that 
all the arbitrators should unite in the award, and the de- 
cision of a majority would be invalid. Opinion by DEap- 
ERICK, J.— Memphis and Charleston R. R. Co. v. Pillow, p. 28. 

LIFE INSURANCE — EVIDENCE — WARRANTIES.—1. In a 
suit upon a wife’s policy on the life of her husband, the 
latter’s declarations, made after the delivery of the policy, 
are inadmissible. 2. False answers by the insured to the 
questions in the application, will not be held to the strict- 
ness of warranties, if they relate to matters not material to 
the risk assumed. Opinion by MCFARLAND, J.—Southern 
Life Ins. Co. v. Booker, p. 606. 

BILLS AND NOTES—INDORSEMENT—FACTOR.—A factor 
who remits to his principal the latter’s money, by a bank 
draft payable to the order of and indorsed by the factor, 
receiving no consideration for guarantying the draft, nor 
undertaking to guaranty it,is not personally responsible on 
his mere indorsement, nor liable to his principal in case 
of the failure of the drawer before payment of the draft. 
Citing Sharp v. Emmet, 5 Whart. 299. Opinion by SNEED, 
J.—Byers v. Harris, p. 652. 

COMMON CARRIER—LIEN—CONSIGNEE.—If a consignee of 
goods refuse to receive them, or is absent, or after due 
effort can not be found, the carrier must store them a rea- 
sonable time, for and on account of the owner, whose 
agent he then becomes. The carrier’s authority to sell 
under such circumstances exists, not by virtue of his lien, 
but by virtue of his trust relation to the owner. Citing 
Arthur v. Schr. Cassius, 1 Story C. C. 97; Fisk v. New- 
ton, 1 Denio, 47; Hunt v. Haskell, 24 Me. 342. Opinion by 
SNEED, J.—Rankin v. Memphi and Cincinnati Packet Co., 
p. 574. 

NOTES AND BILLS—BANK — AGENCY—NOTICE.— 1. If a 
bank officer receive a promissory note from the maker, no 





order to make a colorable show of assets, even if such ob- 
ject be known to the maker, he is not liable on the note to 
the bank. Citing Agricultural Bank v. Robinson, 24 Me. 
276; Lime Rock Bank v. Hewitt, 50 Me. 269. Otherwise, if 
ideration p d. Citing Agricul. Bank vy. Burr, % 

Me. 270. 2. The agent’s knowledge of want of considera- 
tion, when acting for the principal, is notice to the princi- 
cipal, however that knowledge may have been acquired. 
Citing Bank U. S. v. Davis, 2 How. 461; Union Bank y. 
Campbell, 4 Humph. 396; Fulton B’k v. Canal Co., 4 Paige, 
137. Opinion by NICHOLSON, C. J.—Tagg v. Tennessee Nat. 
Bank, p. 479. j 


STARE DECISIS—OLD LANDMARKS.—“ Wild legislation 
prevails almost as an epidemic; new treatises, reports, 
periodicals and law magazines, are produced and thrown 
upon the country as if by magic; their indiscriminate use 
by the courts and profession induces the danger which has 
perhaps in some instances already resulted, of incorpo- 
rating into and diluting our jurisprudence with the con- 
struction of local laws of sister states, which are foreign 
to our statutes and institutions. Now, more than at any 
other period, is it important that we adhere to the old land- 
marks of the law. We may be certain we have done this, 
when we have relied upon the standard text-books and the 
old reports. In them is found the rule for every case.” 
Opinion by TURNEY, J.—Jackson Ins. Co. v. Partee, p. 300. 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 


February Term, 1877. 








Hon. JaMES L. WORDEN, Chief Justice. 
‘* HoRAcE P. BIDDLE, 
WILLIAM E. NIBLACK, 
“ SAMUEL E. PERKINS, 
‘** GEORGE V. Howk, 


Associate Justices. 


REPLEVIN — PERSONAL GOODS — FENCES.— Rails and 
stakes constituting part of a standing fence are part of the 
realty, and, although wrongfully taken and detained, are 
not personal goods within the meaning of the statute 
which authorizes the replevin of “personal goods” so 
taken and detained, and therefore not subject to replevin. 
Judgment reversed. Opinion by BIDDLE, J.—Ricketts v. 
Dorrel 


PROMISSORY NOTE—RATIFICATION OF CONTRACT.—If 





the maker of a note, with full knowledge of the facts, 


consideration passing, and place the note in the bank in“ 
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| 
agrees with the assignee to pay the note if an extension of | 
j 


time is allowed him, such agreement is a waiver of‘all ob- 
jections or defenses he may have had to the note on the 
ground of fraud in its execution, and isa ratification of the 
aie contract. Judgment reversed. Opinion by NIB- 
LACK, J.—Doherty et al. v. Bell. 


CRIMINAL CONVERSATION—EVIDENCE—ADMISSIONS OF 
WIFE.—In an action to recover damages for alleged crim- 


inal intercourse between the defendant and plaintift’s wife, | 
a paper written to the defendant by the wife tending to 


show the alleged criminal intercourse, but which was not 
sent to,or ever in the possession of the defendant, the 
husband taking it from the wife and keeping it, is not ad- 
missible as evidence on the trial, though the husband and 
wife were then divorced. If the statements of a wife were 
competent evidence against one charged with criminal 
conversation with her, the husband and wife, by collusion, 
might make out a case against the most innocent. Judg- 
ment reversed. Opinion by WORDEN, C. J.—Underwood v.” 
Linton. 


LAW OF DESCENT—ADULTERY OF WIFE—MORTGAGE 
EXECUTED WITHOUT CONSIDERATION.—The Indiana stat- 
ute of descents, (1 R. S. 1876, 413) providing that, “‘ if a wife 
shall have left her husband and shall be living at the time 
of his death in adultery, she shall take no part in the es- 


tate of her husband,” does not disable such wife from in- | 


heriting from a child of both parties which has died after 


the husband, and the wife’s conveyance of such’ an interest 
would be valid. Where a mortgage was executed to secure | 


a note given for a loan of money, and the money was in 
fact never loaned by the mortgagee, the latter acquired no 


property in the mortgage and could transfer none by his | 
assignment. The mortgage came into being as an inopera- | 


tive instrument and was never in esse. Judgment affirmed. 
Opinion by PERKINS, J.—Goodwin v. Owen et al. 


MUNICIPAL CORPORATIONS—PLEADING—DUTY OF CITY 
TO ERECT BRIDGES.—Where a city is a party to a suit, it 


will be presumed that such city is incorporated under the | 


general law for the incorporation of cities, and the law 
under which the city was incorporated need not be stated 
in the complaint. Where the power of a city over a bridge 
within its limits is exclusive, a corresponding duty to keep 
such bridge in such repair, as the safety and convenience 
of the public may require, necessarily results therefrom ; 
and where a bridge over a canal within the city’s limits is 
suffered to decay, and the city fails to erect another, the 
city will be liable to respond in d to the rep- 
resentatives of one who was drowned in attempting to 
ford such canal. Judgment affirmed. Opinion by HowK, 
J.—Lowery, Admr. etc.,v. City of Delphi. 


GUARDIAN AND WARD—FORMER RECOVERY.—Where a 
ward sued her guardian on his bond and recovered a judg- 
ment for $2,000, the full penalty of the bond, the jury at the 
same time finding that the guardian had in his hands $2,742 
belonging to the ward, such judgment is no bar to a sub- 
sequent suit by the guardian to obtain a decree of the court 
declaring a certain judgment, taken by the guardian in his 
own name on a note of the ward’s, and by him assigned to 
others with full knowledge of the facts, to be the property 





of the ward and restraining the assignees from collecting | 


the same, etc. Such suit is for the purpose of restraining 


the misappropriation of a specific article of property not | 


covered by the judgment on the bond, and for which the 
bond afforded no security. Judgment affirmed. Opinion 
by PERKINS, J.—Moon et al. v. Martin. 


Usturious INTEREST —CONSTRUCTION OF STATUTE.— 
The act of March 9, 1867, (1 R. S. 1876, 599), which provides 


that six per cent. shall be the legal rate of interest, but | 


that ten per cent. may be legal if agreed upon by the par- 
ties, is applicable to pre-existing contracts to the extent of 
making such contracts for the payment of interest at the 
rate of ten per cent. legal and valid; and the second sec- 
tion of said act, which provides for the recoupment of 
usurious interest paid, is so far applicable to pre-existing 
contracts as to enable the debtor to recoup from his credi- 
tor the illegal portion of usurious interest paid, even 
where the payment was made at a time when the law did 
not permit the recoupment of the excess paid over legal 
interest. The law in force at the time the remedy is sought 
governs as well with r tto the r t of usuri- 
ous interest, as to the recovery of the rate of interest con- 
tracted for. Judgment affirmed. Opinion by Howk, J.— 
Bowen v. Philips, Adm’r., etc. 





ABSTRACT OF DECISIONS OF SUPREME 
JUDICIAL COURT OF MASSACHUSETTS. 


November Term, 1877. 


Hon. HoracE Gray, Chief Justice, 
JAMES D. COLT, 
‘* SETH AMES, 
“Marcus Morton, 
** WILLIAM C. ENDICOTT, 
‘* CHARLES DEVENS, JR., 
“ Otts P. LorD, 


NEGLIGENCE—JUDGMENT.—1. In an action to recover for 
injuries to the plaintiffs house from an explosion of gas, 
ignited therein by his tenant, which the defendants, it was 
claimed, had negligently allowed to escape from their 
main, the record of a judgment in favor of the defendants, 
in an action by the tenant for injury to him by such explo- 
sion, is not admissible in bar of the plaintiffs right to re- 
cover. Eastman v. Cooper, 15 Pick.276; Burlew, v. Shannon, 
14 Gray, 433; Dutton v. Woodman, 9 Cush. 255; Lowell v. 
Parker, 10 Met. 309; Merriam v. Whittemore, 5 Gray, 316. 
2. In such an action the plaintiff must himself be free from 
fault, and the negligence of a person to whom he has in- 
trusted the charge and control of the property injured 
will be imputed tohim. Opinion by CoLt, J.—Bartlett v. 
Boston Gaslight Co. 

EVIDENCE—REPUTATION.—The distinction between rep- 
utation and hearsay evidence is sometimes a difficult prac- 
tical question, andis not always kept clearly in mind in the 


Associate Justices. 


| introduction of testimony upon a trial. General reputation 


is a fact. The mere declaration of one or many is hearsay. It 
does not require a multitude of witnesses to prove the fact 
that there is a general reputation upon a particular sub- 
ject. The question is a simple one of fact. Is there a 
general reputation? Has the subject been so much dis- 

dand « idered, that there is in the public mind a 
uniform and concurrent sentiment which can be stated as 
a fact? By the public mind, of course, is not meant the 
mind of the whole public; but that portion of the public, 
which is cognizant of and interested in the matter of in- 
quiry. Opinion by LORD, J.— Walker v. Moors. 


PROMISSORY NOTE—USURY.—In an action upon a prom- 
issory note, it appeared that the defendant had agreed to 
loan one R the sum of $40,000; that a draft was given by 
defendant to R as a part of that loan; that at the time it 
was drawn by Rand accepted by defendants, the plaintiff 
agreed to take it of R, and did take it, at a greater rate 
of discount than seven per cent. per annum, the sum al- 
lowed by the law of the state where the contract was made; 
that upon the loan of $40,000 made to R, the defendant was 
to receive two per cent. a month; and that the note in suit 
was made by the defendant, payable to the plaintiff, and 
given in exchange for the draft. Held, that the transac- 
tion was an attempt to evade the law against usury and 
that the draft and the note were both void. Dunscomb v. 
Bunker, 2 Metc. 8. Opinion by LORD, J.—Stanton v. Dem- 
eritt. 





DIVORCE — CONDONATION.—1. Condonation, when re- 
lied on as a bar to an application for a divorce, implies 
some knowledge of the offense committed, and some de- 
gree of belief in its existence. When sufficient grounds 
for the inference are presented in the facts proved in their 
ordinary effect upon the mind, such knowledge is pre- 
sumed. Anon.,6 Mass. 147. 2. But forgiveness of one act 
is not forgiveness of other acts of which the forgiven party 
had neither knowledge or reasonable ground of belief. 
Whether the condonation in any given case is to be con- 
fined to one or more acts, or is to include all past offenses, 
is to be decided by the language and conduct of the par- 
ties in view of the facts then known or reasonably sus- 
pected by the forgiving party. Durant v. Durant, 1 Hagg. 
733; D’ Aguilar v. D’Aguilar, 3 Hagg. 787. 3. When the terms 
of the condonation indicate an intention to forgive, with- 
out inquiry, all previous injury, actual knowledge of each 
distinct offense is not n . Keats v. Keats, 1Swa. & 
Tr. 446. Opinion by CoLT, J.—Rogers v. Rogers. 

LEASE—CUSTOM.—In an action ‘brought to recover dam- 
ages for breach of a written agreement to hire plaintiffs 
house, evidence that “a universal custom and usage pre- 
vailed in the locality in which said house was situated, by 
force of which a lessor was required to cleanse a leased 
house before the lessee entered into possession of it,” is 
not admissible in bar of the plaintiffs claim. In such a 
case, two questions arise: 1. Is this the subject of a cus- 
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tom? 2. If so, is it one of which the parties are bound in 
law to take notice? A custom must be certain, definite, 
precise and unvarying. That.is not necessarily a custom, 
which is merely the ordinary mode of doing business. 
The language of the alleged custom in the present case 
implies that the contract has already been entered into, 
and that the relation of lessor and lessee exists. Such a 
custom can not be pleaded in bar to any action on the 
case; it is a stipulation to perform a certain act, after 
the consummation of the contract between the parties. 
Opinion by LuRD, J.—Sawtelle v. Drew. 
ee 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF KANSAS. 


January Term, 1877. 


Hon. ALBERT H. HORTON, Chief Justice. 


“ D. 9 | Associate Justices. 


CONSTITUTIONALITY OF STATUTE AWARDING COSTS 
AGAINST PROSECUTOR IN CRIMINAL CASES.—1. The legis- 
lature has power to provide that, when upon the trial of a 
misdemeanor the jury shall find the defendant not guilty, 
and shall also find that the prosecution was instituted from 
malice or without probable cause, the justice may adjudge 
the costs against the prosecuting witness, and, if he fail to 
pay or give security for their payment, may commit him to 
the county jail until they are paid. Such an imprisonment 
would be upon due process of law, and after the impris- 
oned party had had his day in court, and would not conflict 
with section 16 of the bill of rights which prohibits im- 
prisonment for debt except in case of fraud. 2. Hence 
sec. 18, p. 881 of the Genl. Stat. is constitutional and valid. 
Opinion by BREWER, J.—Baker v. Ebenhack. 


INDIAN TREATY OF 1862, 12 U. S. STATS. AT LARGE, 1237, 
CONSTRUED.—An allottee, under the provisions of the 
treaty with the Ottawa Indians of 1862 (12 U. S. Stats. at 
Large, 1237 et seq.) belonging to the Ottawa tribe of Indians, 
who was only 16 years of age when the treaty with the 
Ottawas and other Indians of 1867-8 (15 U. S. Stats. at Large, 
517, 518) took effect, was nevertheless entitled, under the 
provisions of article 17 of the last-mentioned treaty, toa 
patent for the land previously allotted to him, as soon as he 
became of full age; and when he so became of full age, all 
the restrictions, imposed by the former treaty upon his 
power to alienate his land, were removed. Opinion by 
VALENTINE, J.—Campbell v. Paramore. 

PRINCIPAL AND AGENT — STATUTE OF LIMITATIONS.— 
1. Section 16 of the civil code, General Statutes, 1868, 532, 
only applies to actions brought for the recovery of the 
possession of real property. 2. Where A purchases real 
estate as the agent of another, and pays for the same out 
of the funds of his principal, and without the knowledge 
and consent of his principal takes the deeds to the lands 
in his own name as the grantee, and thereafter retains the 
title to the property in himself to his death, and more than 
nine years after the purchase, and an action is brought 
after the decease of A by his principal against the heirs at 
law of A, to have the heirs decreed trustees, for the plaint- 
iff's use and benefit, of the legal title of such real estate, 
and to have them compelled to convey the legal title to the 
plaintiff, who is the equitable owner of the land, held, that 
such action comes within the provisions of sub-division 
third of section 18 of the civil code, general statute 1868, 
633, as the action is for relief on the ground of fraud, and 
must be brought within two years after the cause of action 
has accrued. Held, also, that the statute excepts the prin- 
cipal from the limitation until a discovery of the fraud. 
Young v. Whittenhall, 15 Kas. 579. Opinion by Horton, 
C. J.—Main v. Payne et al. 

SEPARATION OF JURY DURING TRIAL—FAILURE OF 
COURT TO ADMONISH THEM.—1. In a criminal prosecution 
for a felony where the court permits the jury to separate 
during an adjournment of the trial, but fails to admonish 
them as required by section 235 of the criminal code, (Gen. 
Stat. 857, 858), “‘ that it is their duty not to converse among 
themselves, nor to suffer others to converse with them on 
any subject connected with the trial, or to form or express 
any opinion thereon, until the cause is finally submitted to 
them ;” and the defendant is afterwards convicted, and 
then moves the court for a new trial on the ground of such 
failure and of prejudice intervening during such irregular 





separation of the jury; and on the hearing of said motion 
it was not shown that nothing transpired during such sep- 
aration to prejudice the rights of the defendant, but on 
the contrary, evidence was introduced tending to show 
that the rights of the defendant may have been prejudiced 
by conversation had during said separation, and the court 
overruled said motion for a new trial and sentenced the 
defendant to three and a half years imprisonment in the 
penitentiary ; held, that the court erred in not admonishing 
the jury as required by law, and in overruling said motion 
for a new trial. Also, held, that while the error in failing 
to admonish the jury may not in and of itself be consid- 
ered as a substantial error, yet that the error in overruling 
the motion for a new trial must, under the circumstances 
of this case, be held to be a substantial error; that in a case 
like this, where the court allows the jury to separate and 
fails to admonish them as required by law, it will be pre- 
sumed, in the absence of anything to the contrary, that the 
rights of the defendant were prejudiced during said sepa- 
ration because of such failure; and, held, that the burden 
of proving that the rights of the defendant were not so 
prejudiced rests upon the prosecution. Opinion by VALEN- 
TINE, J.—State v. Mulkins. 

SHERIFF’S SALE— DEED — SUBSTITUTION — EVIDENCE 
TO CONTRADICT OFFICIAL RETURN INADMISSIBLE — 
EFFECT OF DISQUALIFICATION OF APPRAISER — HOME- 
STEAD.—1l. Where B is the purchaser of real estate ata 
sheriff’s sale, and before the return of the execution or 
order of sale B assigns his bid and right therein to W, and 
notifies the sheriff of such transfer, and directs the sheriff 
to insert in the report of his proceedings the name of W as 
the purchaser, and thereafter the sheriff files the execu- 
tion or order of sale in the court, with a return thereon 
that he sold the property thereon at the sale to W, he being 
the highest bidder therefor, and that his bid was the high- 
est and best price offered: Held, that on a motion to set 
aside the sale on account of the substitution of the name 
of W as the purchaser for that of B, the actual bidder, the 
court did not err in overruling the same; and held, that the 
court, on confirming the sale, properly ordered the deed to 
be made to W ; and also held, that the sheriff could not con- 
tradict his official return in the case by his oral testimony 
to the court. 2. The fact that an appraiser, summoned at 
the time of the attachment to inventory and appraise the 
attached real estate, is disqualified to act, is not a ground 
to set aside a sale made under an execution, upon a 
judgment rendered in the action in which the property 
sold was levied upon under the order of attachment, and 
where there is an appearance by the defendant in the case 
prior to the judgment. 3. Where an action is prosecuted 
against G, and an order of attachment is issued therein 
and a levy made thereunder upon real property, claimed by 
G to be his homestead, and G files a motion to discharge 
the attached property for the reason that it is a homestead, 
and as such exempt from forced sale under any process in 
the case, which motion, on due hearing, is overruled by 
the court, and thereafter he and his wife interpose the 
same objection on a motion to set aside the sale after the 
judgment; held, that this court will not reverse the action 
of the court below in refusing to set aside the sale; held, 
also, that the order of the court below, overruling the motion 
of the husband and wife to set aside the sale of the property 
sold upon execution, will not affect the ultimate rights of 
said moving parties, nor be a bar to an action to determine 
whether said property is a homestead, and as such exempt 
from forced sale under the execution issued in the case. 
Opinion by Horton, C. J.—Gapin v. Stephenson. 

THE following amendment to general order No. 30 of the 
General Orders in Bankruptcy, entitled “fees and costs,” 
under the head of “ assignees,’ was adopted by the United 
States Supreme Court on the 19th of March, 1877: “ It being 
found thatin certain special cases requiring great care and 
exertion on the part of assignees in bankruptcy, the fees 
and allowances now provided are insufficient; it is there- 
fore hereby ordered, that in such cases as are above men- 
tioned, the district judge be and is hereby authorized, by 
and with the advice and concurrence of the circuit justice 
or judge, to make such additional allowance to the assignee 
or trustee, or to both or either of them, if there be more 
than one, as in his judgment shall be a fair and just com- 
pensation for his or their services, having regard to the 
amount of assets, the amount of labor required and the 
special circumstances of the case, and that so much of 
general order 30, as conflicts herewith, be repealed.” 














